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AKTyaApHi BUKANMKH Y AlssapHOCTI BHioro antukopymmifinoro cyay

BCTYIIHE CAOBO

Y Bepecni 2019 poky BiAGyaacst BaXXAHBa MOAIsl B CYAOBill cucTemi YKpaiHu B KOHTEKCTI
peaaisanii aHTHKOPYNIIAHOI ITOAITHKM B YKpaiHi — S BepecHs I104aB CBOIO AlsAbHICTh Brmmit
AHTUKOPYILIHHUH CyA.

Kpyranii cria « AkTyaspHi BUKAUKH B AlsiapHOCTI Brioro AnTukopymiiiiHoro cyay» - e
3HAKOBUH IOPMAUYHHUIH 3aXiA, I[O AQB 3MOTY HpOCl)CCiﬁHHM c1>aXiBuﬂM PiSHUX FOPUAUHUX CITIABHOT
obMmiHsTHCS AYMKaMHU H AOCBIAOM, CITIABHO 06FOBOPI/ITI/I r[p06ACMHi ACMEKTU Y KPUMIHAABHUX
HPOBAAKEHHSX I[OAO KOPYNIIHHUX KPMMiHAABHHUX IIPABOIOPYLIEHD i BHPO6I/ITI/I E€AHICTD ITO3UIII
Ta IIPAKTHKY NpaBo3acTrocyBaHHs KpuMiHaABHOrO mpoIIeCcyaAbHOIO KOAEKCY YKpaiHH.

ITaardpopMu AN AMCKYCiHi OyAM HAASBHYAHHOIO MOXXAHMBICTIO «IIOTASIHYTH> Ha KPHUMi-
HAABHUH MPOIEC Y KOPYNIIHHUX KPUMiHAABHUX MPABOMOPYIIEHHAX OAHOYACHO MiA PI3HUMM
KyTaMH 30py H BiATTOBIAHO IPUBIB AO 06Mi1-1y AYMOK Ta ITOTASIAIB ITIOAO BAOCKOHAACHHS TIPAKTHKHI
MPaBO3aCTOCYBAHHS.

3 BITAABHHM CAOBOM AO yYaCHHKIB KPYTAOTO CTOAY 3BepHyBcs HaljioHaAbHMIT papHHK 3
ropupnanux nutans Koopanunaropa npoexris OBCE B Ykpaini, LL.M., k.10.1. Osexcanap
Boasnnikos ta sacrynuux loaosu Bumroro antuxopymnuiiinoro cyay €sren Kpyx.

ITip gac mepmrof cecii, sixa 6yAa HPUCBAYEHA TEMI: « Cydosuii KOBMPOAL 34 aompu/mzumm

npas, c60000 ma inmepecie 0ci6 y KPUMIHALLHUX NPOBAOHEHHAX 14000 KOPYRUIEHUX KPUMIHAND-
nux npasonopymens> suctynusu Bipa Muxaiiaenko — cyaas-ciikep Bumjoro anruxopymiiinoro

CYAY» K.IO.H. 3 TeMOIO: «JIpobaemui numanus cydo8o2o KoHmpos npu ockapiceni 6e30i5.1o1Hocmi

#4000 8necenns sidomocmeii do €LA P>, Karepuna Illupoxka - cyasst Buworo aHtukopynuifiHoro
CYAY 3 TEMOIO: «3B0AIKANHS Uk He 3804IKAHNS, - 0cb numanns?>, Apocsas Boponixcekmi Ta
€sren Ianaiioros — crapumii Aerexktus i AetektB HanjionaabHOTo aHTHKOpYILiiHOTO G10pO
Vipaiuu 3 TeMoto: «Axmyasvui npobaesmu nabymms cmamycy nidospusano2o>», AMATpo AaBHATYK
- crapumii Aerektus HanionaabHoro antrkopynuifiHoro 610po Ykpainu «IIpotuemui numanus,
40 BUHUKARNG 1110 4AC PO324L0Y OKPEMUX 30X0016 3A0E3NCUCHHI KPUMIHANDHO20 NPOBAONCHHL>,
3aara Cumonenko - assoxar, paank FOP «Sayenko Kharenko» 3 remoro: «Axmyanvni npobuemu
CRIBBLOHOULEHHS POIMIDY APEUINOBAHO20 MATIHA Y NIDO3PHIBAHO20 T BUSHALEHOL HOMY CYOOM 3ACTNABU>,
Boaopnmup Kaoukos - apsoxar, kepyrounii mapraep AO «Kaoukos ta mapraepu», uaen Paan
aasokaris micra Kuesa, 3acrynnuk Ioaosu Komirery saxucry npas Hanionaabnoi aconjianii
aABOKATIB YKpalHU 3 TeMOM0: «[Ipobiemni numanns Hadanns 003604i8 Ha nposedenns 00uLyxis y
adsoxamis>, a Takoxx Mapuna CrasHiitayk — rorosa Komitery HAAY 3 nutass BepxoBeHcTBa
npaBa, JaCAY>KEHHI 0pUCT YKpaiHH, sKa 3aKAHKAAA TOYYTH MO3HULiI0 SO-TH THCSAY aABOKATIB 3
NPOOACMHUX IIUTAHb Ta CIIABHO 3HANTH PIlICHHS I[OAO iX BUpILICHHSL.

Apyra cecist Kpyraoro croay Oyaa npucssiaeHa TeMi: « Qco0auB0cmI KPUMIHALLHO20 BPO-
sadycenns y cydi nepuroi incmanuyii w000 KOPYNUIEHUX KPUMIHANGHUX NPABONOPYULEHD > .
Crixepamu Bucrynuan €sren Kpyk - sacrynuunx Tososu Bumjoro antukopymnuiiinoro cyay 3

TeMOW: «Hes8Ka 3axuchuxa ma npoxypopa y KPUMinaLvHOMY NPOBAONCHHI: 6I0KAACTNY PO32A0)
CHPABU - HE MONCAUBO CAYXAIMU Y1k BIOKAACINU PO32AL0 HE MONCAUB0 — cayxamu>, Oaexciit KpaBuyk
- cyAAst Bumioro aHTHKOpPYMIIHOTO CyAY, A.10.H., AOLL. 3 TEMOIO: «Bidmosa 6i0 saxucnuxa, iiozo
SAMIHA A KUl BUNAOKI NPUNUHEHHS Y4acmi 8 C)0080MY Po324s0i>, Mukosa TTamKoBCchKmi -
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aABOKaT, HayKoBuii paaHnk AO «Barristers», K.10.H., AOLL. 3 TeMo10: «J1o8epHenHs 0681uHY8a1bHO20
axmy — de mexca dockonarocmi?>, Maxcum Ilesepain - aasoxar, maptaep LCF Law Group, k.10.H.
3 Temowo: «Oxpemi npobaemu sacmocysanis nopm KIIK cyddsmu BAKC: nozasd adéoxama,
Isan Crapocra - apBokat, maptHep AO «Kaoukos Ta mapraepus» 3 remoro: «[Ilpobuemamura
po3ensdy cxapz na pimenns, 0ii uu 0e30isavHicMD 1104020, NPOKYPOPA Y Nid20mM0640MY CY0B0MY
sacidanni», OreKcaHAP APO3AOB - aABOKaT, [ [pe3HACHT CITiAKM aABOKATiB YKpaiHu, 3acAysKeHHUI
10puCT YKpaiHU, K.10.H., AOLL 3 TEMOIO: «3aCOCY8aAHHI ANbINEPHAMUBHUX MPUMAHHIO N0 BAPTNOI0
3an000ICHUX 3aX0018: EBPONECIHCOKIULL BEXIMOP, HAYLOHANDHILLL KOHINEKCIN>.

«3abesnesenns ednocmi cydo80i nPAKMUKY Y CRPABAX NPO KOPYRUIIHI KPUMIHANLHI
npasonopymenns. Q2010uLenn.s 8 MINCHAPOOHUIL POIULYK MA 610A4A 0Ci0, IKI BYUHUNY KOPYT-
YITIHL KPUMIHANLHE BPABONOPYULEHHS > 6on IPEAMETOM 06r0130ch1—m miA yac p060TI/I TPETHOI

cecil. 3i cBOIMH AOMOBIASMU BUCTYIIUAU AMMTpo MuxaiiseHko - CYAASt AneAsuifiHOl maAaTu
Bumoro AQHTHKOPYILIITHOTO CYAY; A.I0.H., AOLL. HA TEMY: «Anearsyivinuii m’pea/uzﬁ cyaosux piusens
PO 3aCMOCY8aAHHI 3an001IcHUX 34X0016> Cepriﬁ BoAnap - cyaas Aneasuiitnol nasatu Bumoro
AHTHKOPYILIIHOTO CYAY, K.10.H. Ha TeMY: « Q204014eHH.5 8 MINCHAPOOHUTL POSULYK A NEPeOy8anHHs
ocobu y obuixax Iumepnony>, Cepriii ®omin - cyaps Kacaniiinoro KpuMiHaAbHOTO CyAY B CKAAAIL
Bepxosroro Cyay, k.10.H. Ha TeMmy: «Q20101teu13 8 MINHAPOOHUE POSULYK ma 8uda4a 0Cib, SKi
suunUIN KopYynuyitini Kpuminarvni npasonopyuenns>, Oapra IIpocaHIOK - aABOKAT, KePYIOUHIt
maptHep AO «AVER LEX>, uaen IpaBainns Acoujanii npasuukis Ykpainu, Koopannarop

IniniaTuBHOI rpymu i3 3axucTy npas apBokartis, [oaosa KomiteTy 3 muTaHb reHACPHOI OAITHKH,
wo aAle B ckaaai HAAY, x.10.H. Ha Temy: «Qz0n0uenns 6 MiNHAPOOHUE POSULYK: NPAKMUAHUI
ACNEKI 04UMA A0BOKAMA>, & TAKOXK Onexcanpp Torin - apBoxar, Torosa Komitery 3 nurans
aHTHKOpynuiiHOl moaituky HAAY, k.10.H. Ha Temy: «IIpobuemu ma po3bircrocmi npagosux
nosuyiti 8 pimennsx cyddie BAKC ma Bepxosnozo Cydy».

Vuacts B 06roBopeHHi IpoOACMHHX ITHTaHb 3AIIICHIOBAAH 3anpolueHi npeacTaBHukn Ka-
caniifHOro KpUMIiHAABHOTO CyAy B ckaaal BepxoBHoro cyay: cyaai Tpersoi cyaoBoi masaru
Kacaniiinoro xpuminassHoro cyay B ckaaai Bepxosnoro cyay: Anicivos Iepman, Bopoaiit
Bacuas, Kosrynosus Mukosa, @omin Cepriii, Baitnariit Muxaiiao (anapaT Bepxosroro cyAy);
cyaAl Aneasmiitnoi masaTu Bumoro anTukopynuiiinoro cyay: Muxoaa Inoros, Inna Kaayrina,
Anppiit Hukugopos, Irop ITanaia, Osexcanap Cemennnkos, Baaepist Yopra, Aannisa Yopuens-
ka, Haais Boiiko (anapaT aneasuiitnoi BAKC); cyaai Bumoro anTuxopynmiinoro cyay: Inna
Binoyc, Tersna IaBpuacuko, Bitaaiit Ay6ac, Cepriit Moiicak, Tumyp XaMsiH; OpeACTaBHUKH
amapary Bumyoro anTuxopynuiitaoro cyay: boraan Kpuxausenko, Cepriit AaBpenuyk, Bikropist
Hepu6aawox, Acnuc ITponin, Okcana Crebannchka; npoxypopu CneniaaisoBanoi aHTHKO-
pynuiitnoi npoxyparypu: Biraaiii [Tonomapenko, Aennc Aemxis; Aerexrnsu Hanionassnoro
aHTHKOpYyNuiiiHOro 6ropo Ykpainm: Anapiit Kaayxuncekuit, Mukoaa Koprearok, Oacna
Kpoaosenpxa, Cepriit Haymiok; agsoxarn: FOpiit bayman (AO « bayman KOHApaTIOK»), borpan
Bisenxo (AO «AVER LEX» ), Aenuc Byrait (VB PARTNERS), Oaexciit Topox (AABOKAT
TOPOX OAEKCIV ITETPOBMY), Oaekcanap Aucak (AO «Equity Law Firm» ), Osexcanap
Maxcumenko (AO « APLIIHTEP» ), Oaexcanap ITaasan (AO «Borarup ta mapraepus ), Tapac
[MTomusamox (AO «Equity Law Firm »), Pycaan Papenpxuit (A aBoxarchke 6ropo Paaerproro
P.C.), ITerpo Psa6enko (Toaosa Paau apsoxaris micra Kuesa), Cepriit Cuipros (FO® «Sayenko
Kharenko» ), Mukoaa Crosnos (AO «AC» ), Anapiana @osexom (AO «AVER LEX» ), Hazap
Yepusscpkuit (lOP «Sayenko Kharenko» ), Karepuna [lanpan (AO «APLIIHTEP» ), Aenuc
Ixaposcbkuit (VB PARTNERS).
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Kpyrawuit ctia BiaAOyBCs 3aBASKH aKTUBHIN y4acTi Biraais lanearoka - HanlioHaABHOTO
MEHEAKEPA IPOTPaM 3 MUTAHb IIPABOBOI pePpOPMH, KAHAHAATA IOPHAUIHHX HAYK, JACAY>KEHOTO
opucta Ykpainu ta [BanaM AJKHMH - Hal[iOHAABHOTO CIIEIiaAiCTa TIPOEKTIB 3 PAB AIOAHHH.

B aaniit 36ipui MICTSATBCS TE3U BUCTYIIB AUIIE ACSKUX YYACHUKIB KPYTAOTO CTOAY. PesyasTaru
BHUCTYIIiB, AUCKYCil, PEKOMEHAALLi} Ta y3araAbHEHUX IPOMO3ULil KPYTAOTO CTOAY CTAHYTh ITiA-
IPYHTSAM AAS TIOAQABIIMX PePOpMALIIHUX AHTUKOPYILIFHUX MPOLeciB B YKpaiHi.

Osexcanap BOASHHIKOB,
K.50.H., LLM, HanionaApHMit paAHuK 3 IopupAndHuX nutans Koopaunaropa npoexris
OB CE B Yxpaini, koucyaprant Komicii 3 murans npaBosoi pepopmu

AHTUKOPYIILIIMHUN
IMPUHIINII KOHCTUTYLII

Ocranni micth pokis aHTHKOPYIIIiitHA pedopMa i aHTHKOPYNIIifHA ApXITEKTypa 3a3HABAAN
SIK CYTTEBOTO IIPOIPECy, TAK i TPUBOXKHUX CIIPO6 PyIHYBaHHS 1M 3MCHIICHHS ¢eKTHBHOCTIL. B
xoBTHI 2014 poxy Bepxosna Papa Yipainu cxsaanaa 3axon Ykpainu «ITpo samobiranus xo-
PYMNLI>», KMt 3aKAAB OCHOBU AHTMKOPYIILIHOI TOAITHKH i 3AKOHOAABCTBA, BUXOASYH 3 HOBOI
cycrmiabHO-TIpaBoBoi mapapurmu. Hanionaarsa nmoaituka y cgepi 6OPOTL6I/I 3 KOPYIILI€IO 3 1IbOTO
MOMEHTY Ma€ BU3HAYATHCS HA HOBHX IIPABOBHX T4 OPTaHi3allifHMX 3acaAaX, PeaAi3oByBaTHCSA
3riAHO HOBOI iHCTHTYIITHOI CHCTEMH 3a1ro6iraHas Kopymii B YkpaiHi Ta 32 AOIIOMOTrOI0 HOBUX
NPEBEHTUBHUX AHTUKOPYMIIHUX MeXaHi3MiB. Toai x YKPaiHCbKUI 3aKOHOAABELb PUHHSAB
3axon Ykpainu «ITpo Hanionassse anTHKOpYyILiiitHE 6:0p0 YKpaiHu >, 3a[IPOBaAUBIIN HOBUI
IPaBOOXOPOHHMUH OPraH, Ha SIKUH OYAO IOKAAACHO NOIICPEAKCHHSL, BUSBACHHS, IIPUITHHCHHS,
PO3CAIAYBAHHS Ta PO3KPUTTS KOPYILIITHUX TPAaBOIOPYILEHD, BIAHECEHUX AO HOTO MACAIAHOCTI,
a TaKOX 3a106iraHHs BIMHCHHIO HOBUX. B x0Ai cya0Boi pedpopmu 2016 poky Gyao nepeabadeno
cTBOpeHHs Buimoro aHTHKOpyIIiiHOTO CyAy YKpaiHu K CIIeI[iaAi30BaAHOTO CyAy B cHCTEMI
CYAOYCTPOIO YKpaiHH, 3aBAAHHSM SIKOTO ITOASITAE B BAIFICHEHHI CIIPABEAAUBOIO IIPABOCYAAS
B KPUMIHAABHHX ITPOBAAXKEHHSAX LIOAO KOPyNIiiHuX 3a0unHiB. B 2018 pori 6yB CXBaACHUH
3axon Yxpainn «IIpo Bumumit antuxopynuiitanii cys Yxpainn», a S epecus 2019 poky meit
CyA po3I104aB poboTYy.

OpHax ocranni ABa poku — 2019-2020 — cTaAM HEIPOCTHMHU AASL AHTHKOPYIILIiHOI pedopmu
B Yipaini. B aroromy 2019 poxy Koncruryuiinmit Cya Yrpaian (KCY) Bu3HaB Takow, [0 HE
Bipgnosipzae Koncrurynii Yipainu (e HCKOHCTHTyuiﬂHO}o), crartio 368-2 KpnminaabHOro Kopekcy
Ykpainu, sixoro 6ya0 KpuMiHaAi3soBaHO HesakoHHe 36aradenms’. B uepsri 2019 poky y cipasi sa
KOHCTUTYLiHOI0 ckaproo AT «3anopisskuii 3aBos Gpepocnaasis» KCY Busnas rakum, o He
Bipgnosipae Koucrurynii Yipainu (e HeKOHCTHTyuiﬁHI/IM), TOAOXKCHHA MYHKTY 13 9acTuanm nepimoi

1 Pimenns Koncruryuniitnoro Cyay Ykpaltn y cripaBi 3a KOHCTUTYLIFHNM IIOAQHHSM 59 HAPOAHHX ACITyTATiB
Ykpainu mopo Bianosianocti Koneruryunii Ykpainu (koncruryuiitnocri) crarri 368-2 KpuminaabHoro
KoAekcy Yipainu Big 26 atororo 2019 poxy Ne 1-p/2019.
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AKTyaApHI BUKAMKH Y AlssapHOCTI BHimoro antukopymmifinoro cyay

crarti 17 3akony Ykpainu «IIpo Harionaasse antuxopymnuiitae 61opo Yxpaian» Big 14 5k0BTHS
2014 poxy N¢ 1698-VII, BianioBiaHO A0 sikoro HarjionaabHoMy anTHKOpYyILifiHOMY 610p0 YKpainu
HAAAETHCS IIPABO « 32 HASIBHOCTI MIACTAB, IEPEAGAUCHIX 3AKOHOM, IIOAABATH AO CYAY IIO30BH IIPO
BU3HAHH;I HCAIMCHIIMH YTOA Y IOPSIAKY, BCTAHOBACHOMY 3aKOHOAABCTBOM YKpainu»2. Y ceprsi
2020 poxy Koncrurynifinuit Cya Ykpainu BusHaB HekoHcTuTynifHuM Yias IIpesuaenra Yipa-
ian ,IIpo npusHasennst A. Curnuka Aupexropom HauionaabHoro anTHKOpymIiiiHOrO 610p0
Vipainu. Yepes mapy tixnis KCY BusHaB HEKOHCTUTYLIHUMY OKpeMi TOAOKEHHS 3aKOHY
Vipainn «ITpo Hanionaabne anrnkopymuifine 6:0po YKpaiHu» I0AO IIOPSIAKY NPU3HAYCHHSI
aupexropa HABY. Kinenp kinuem Haii6iabm pesoHancHe pimenns Gyso npuiinste Koncrury-
uiftanm Cyaom Yipaiau 27 skoBtHst 2020 poky, KM BiH I'ypTOM BH3HAB HEKOHCTHTYIIIMHUMM LAl
6a0xu nosaosaxens HA3K, a Takox nmosoxenns ct. 366-1 Kpuminassaoro xoaexcy Ykpainu,
SIKOI0 HYAO KpUMiHAAI30BAHO ACKAQPYBAaHHS HEAOCTOBIpHOI iHpOpMaLil’.

Ha posrasiay Koncruryuniiinoro Cyay Ykpaltu 3apas 3aAMIIA€ThCSI TAKOXK KiAbKa IPOBAAYKEHD,
PILICHHS Y SIKHX TAKOX MOXKYTb CYTTEBO BILAMHYTH Ha aHTHKOPYILiiiHy apxiTekTypy Yipainu®.

e ocTaHHE pilleHHS BUKAUKAAO 3araAbHe 00ypeHHs B CYCIIABCTBI i KpUTHKY 3 60Ky Benei-
ancpkoi Kowmicil, sika Bu3Haaa, mjo pimenss moao nosroBaxeHb HA3K «e aepexraum y 6ararbox
acnekrax. Lle pinreHHs Moxe CIPUYMHUTY KPUTUYHUM HETATUBHUI BIAUB Ha QYHKIIOHYBaHHS
AHTHKOPYILIHHUX OPraHiB, 10 BUKAUKAE HAA3BUYAHY C'ryp6OBaHiCTb »7.

LIi moaii craBAsITh MUTaHHS PO POAB KOHCTHTyuﬁ y IIONEPEAKEHHI i TOKAPaHHI 32 KOPYIIIiFHI
3AOYMHU, YU MAE 6OPOTI>63. 3 KOPYIILi€I0 KOHCTUTYLiHE MAIPYHTS i 3HAYCHHS. Y CBOIH OKpeMii
aymui po Pinrennst KCY 'y cipasi mopo Bignosiauocti Koncrurynii Yrpainu (KOHCTHTyuiﬁHOCTi)
crarti 368-2 KpuminaabHoro xopekcy Ykpainu Bia 26 atotoro 2019 poxy N¢ 1-p/2019, cyaas
Cranicaas [lleBuyk BkasaB Ha iCHyBaHHS aHTHKOPYIILIFHOTO IPHHIIAITY KOHCTI/ITyHiIX:

2 Pimenns Koncruryuiitnoro Cyay Yipainu y cripaBi 3a KOHCTHTYIIHHOIO CKaProlo aKIiOHEPHOTO TOBAPHU-
crBa “3arIopisbKuMil 3aBOA q)epoanaBiB” 00 BipnosiaHocTi Koncrurynii Yipainu (KOHCTMTyuiﬁHOCTi)
MOAOKEHHs yHKTY 13 wactunu nepmoi crarri 17 3axony Ypainu “I'lpo Hauionassse anTnkopymniiine
61opo Yipainn” Bia 5 uepsrs 2019 poxy Ne 4-p(I1)/2019.

3 Pimenns Koncrurynisinoro Cyay Yipainu y cripasi 3a KOHCTUTYIFHIM ITIOAQHHSIM 5 1 HApOAHOTO AeryTaTa
Ykpainn mopo sianosianocti Konernrynii Yipainu (koncrutyniiinocti) Ykasy Ipesuaenra Ypainu I Ipo
npusHadeHHs A. Curauka Aupexropom HarfionaasHoro antuxopymnuifinoro 6iopo Ykpainn® Bia 28 ceprinst
2020 poxy N 9-p/2020.

4 Piwenns Koncruryniiinoro Cyay Ykpaitn y cripasi 3a KOHCTUTYLIHUM TOAQHHM 50 HAPOAHHX ACITyTa-
TiB Ykpainu moao Bianosigsocti Koncruryuii Yipainu (KOHCTMTyuiﬁHOCTi) OKPEMHX [IOAOXKEHD 3aKOHY
Yipainu ,,I Ipo Harionaasse antnkopynuiiise 61opo Ypaiuu“ Bia 16 Bepecrs 2020 poxy Ne 11-p/2020.

5 Pimenns Koncruryniitnoro Cyay Ykpainu y cripaBi 3a KOHCTHTYLHAHEM ITOAQHHSIM 47 HAPOAHUX ACITyTa-
TiB Ykpainu moao Bianosigsocti Koncruryuii Yipainu (KOHCTMTyuiﬁHOCTi) OKPEMHX [IOAOXKEHD 3aKOHY
Yipainu ,,I Ipo sanobiranns xopymnuii*, Kpuminaassoro kopekcy Ykpainu i 27 sxosras 2020 poky N
13-p/2020.

6 Maerbcs Ha yBasi, epin 3a Bee, IIPOBAAXKEHHST y CIIPaBi 10AO BiaroBignocTi Konerurynii Yipaisn (xoncTH-
TyniitHocti) 3axory Yipainn «ITpo Bummit antnkopymnuiinuit cya» Bia 7 uepsrs 2018 poxy Ne 2447-VIII,
Ne 3/349(20) sia 22.07.2020.

7 Ukraine - Urgent Joint Opinion of the Venice Commission and the Directorate General of Human Rights
and Rule of Law (DGI) of the Council of Europe on the legislative situation regarding anti-corruption
mechanisms following Decision No. 13-r/2020 of the Constitutional Court of Ukraine, issued pursuant
to article 14a of the Venice Commission’s rules of procedure. CDL-PI(2020)018-¢., para. 20. — [Electronic
doc] - available at https://wwwvenice.coe.int/webforms/documents/?pdf=CDL-PI(2020)018-¢ .

8  Oxpema aymra cyapi Koncruryniiinoro Cyay Yipairn Hlesuayxa C.B. crocosro Pimenns Koncruryuniitnoro
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AKTyaApHi BUKANMKH Y AlssapHOCTI BHioro antukopymmifinoro cyay

SIK 3a3Ha4A€THCS B KOHCTUTYLIHHO-TIPaBoBii AOKTpuHi, « KoHctnrynis Ypainu, sk i 6iabuticrs
KOHCTHUTYLIiH CBIiTY, HE MiCTUTB CIIELlia AbHUX ITOAOXKEHD I[OAO 60p0TI)6[/I 3 KOPYIIi€ro. Takuii miaxia,
BHUITAMBAE 3 TIPUPOAHOTO ITParHEHHs KOHCTUTYLIEAABLLS 3a0e3mednTH CTabiABHICTD 1 CTAAICTh KOHCTH-
TYLIFHUX KOMITPOMICIB, aAXK€ KOHCTUTYIIHHI IIIHHOCTI i IHCTUTYTH MalOTh IIPOCTIEKTUBHO BU3HAYATH
CHCTEMY YpSIAYBaHHS i PO3BUTOK ACPYKaBH. 3 TaKOI TOYKH 30py OyA0 6 HEAOTIMHO, KOH coriaabHa
IIaTOAOTISI KOPYIILIT OTPHMaAa BUSHAHHS Ha KOHCTHTYLHHHOMY piBHi y OyAb-sIKiii Gpopmi. Aae HE MOKHA
BBa)KaTH, 1110 KOHCTUTYIIisl € HEHTPAABHOIO IT0 BiAHOIIEHHIO AO TaKO1 MTATOAOTII. Hpm—xunnn AEMOKpa-
THYHOI, COIIaABHOI, MPaBOBOI AcpsKaBH, mporoaoieHi Konerurynieio Ypainu B crarti 1, MicTats
BOKAUBUH aHTUKOPYTILIHHHI EAEMEHT, KU MOYKE BBAKATUCS KOHCTUTYLIIMHUM IPHHITUIIOM > ...

Tomy He BUKAUKAE CYMHIBIB, 1110 KOHCTUTYLIisI HE IIPOCTO AO3BOASIE, AAC BHMAra€e 3aIIpo-
BaA>KEHHS e(l)eKTI/IBHo'i aHTMKopynuiﬁHo'i MMOAITUKU AAS 3aXHCTY KOHCTuTyuiﬁHI/Ix LiHHOCTEH,
npas i cB060A, i MOXKHA 3 YHEBHEHICTIO TOBOPUTH NPO IMIAIUTHUH AHTUKOPYNILiIHHUK MPUH-
LIUII, 3aKAAACHUH B KOHCTMTyuiﬁHiﬁ CTPyKTyPi... e TIPUHIUII BUTIAUBAE i3 camol CTPYKTypH
KOHCTUTYII i Mae OKpeMuUit CTAaTyC, AK 1 iHIi pyHAAMEHTAABHI KOHCTUTYL{MHI IPUHIIUIN (HOAiA
BAAAM, BEPXOBEHCTBO MPaBa, HAPOAOBAAAAS tomo). Cama ipes KOHCTHUTYUII SIK iHCTPYMEHTY
06MEKCHHS BAAAHOTO CBAaBIAAS IPYHTYETbCS HA THX MIPKYBAHHSIX, SIKi CTAHOBAATD GiA0COPCHKY
OCHOBY aHTUKOPYILIIHOTO NPUHLIMITY KOHCTUTYLIL,

Tomy meTol0 1ji€l cTaTTi € AOCAIAKEHHS aHTHKOPYNLiFHKX actiekTiB Koncrurynii Yipainu,
110 CKAAAAIOTH TAKMH AHTUKOPYIILIHUH IPUHIMIT HAIIOL KOHCTHTyuiI, B IIMPIIiH MOPiBHAABHIH
iicropuyHiit mepcreKTHBI.

Kopynuis i MoaepHa AeprxaBa

B HayKkoBiil AiTeparypi BUSHAYCHHS KOPYIILII 3aAUIIAETHCS IPEAMETOM AUCKyciit’. Tak B
AESKHX HEIOAABHIX AOCAIAXKEHHAX KOPYTIIIis BUSHAYAETHCS YEPE3 TPOTUCTABACHHS « ETHIHOMY
yHiBepcaaismy» '*: 11¢ BUSHAYCHHS IPYHTYETHCS Ha MIPE3YMIILL, IO ACP’KaBa Al€ 3TiAHO IEBHOT
YHIBEpCAABHOI HOPMH, 2 AOOPOUECCHICTD PO3YMIETHCS SIK PIBHE CTABACHHS AO BCIX TPOMAASH,
1110 3a3HAE IIKOAM Yy BUITAAKAX (baBopnTHsmy“. B iHmux AocaipkeHHAX KOPYIIIisl KOHLIENTYaAi-
3YETBCs1 Yepes TPOLIEC, 32 SIKOTO MOCAA0BA 0c00a IepeTBOpIoe «IybaidHe 6Aaro» Ha mpuBaTHi
Buroan'?. SIkimo cipofyBatu ysaraAbHHTH, TO IIEPCBAXKHA OiABIIICTh BUSHAICHD KOPYIILIIT MOXKeE

Cyay Yipainu y cripaBi 3a KOHCTHTYLIIHUM IIOAQHHSAM 59 HAPOAHHX ACTIYTaTiB YKPAIHH IIOAO BIATIOBIAHOCTI
Koncruryuii Yipainu (koncrurywifinocti) crarri 368-2 KpnminaabHoro koaexcy Ykpainu.

9 Aus. nanp.: DeLeon P., Thinking about Political Corruption (Armonk, New York 1993), p. 22-25;
Heidenheimer A., ‘Introduction’ in Heidenheimer A. and Johnston M. (eds), Political Corruption: Concepts
and Contexts (3rd edn Transaction Publishers, New Brunswick 2002), p. 6-12; Heywood P., ‘Political
Corruption: Problems and Perspectives, (1997) Vol 45 Political Studies 417-35; Philp M., ‘Defining Political
Corruption;, (1997) Vol 45 Political Studies 436.

Sk 3a3naunB ApHoabp [aiiacHraiivep, «byab-sika cnp06a AHAAI3Y KOHIIEMIIiT KOPYMIIii Ma€ BpaXoByBaTH TOM
$aKT, 1[0 B aHTAIFICBKIH, SIK i B IHIIMX MOBAX, CAOBO «KOPYIILIis» Ma€ iCTOPik0 CyTTEBO BIAMIHHMX BUSHAYCHD
i konoraniit>». Heidenheimer A., <Introduction > in Heidenheimer A.(ed), Political Corruption: Readings
in Comparative Analysis (Holt Rinehart and Winston, New York 1970), p. 3.

10 Aue. AlinaMungiu-Pippidi, “Corruption: Diagnosisand Treatment’, Journal of Democracy, 17 (July 2006), 86-99.

11 Ibid, p. 87.

12 Aus. Bo Rothstein and Jan Teorell, “Defining and Measuring Quality of Government,” in S6ren Holmberg
and Bo Rothstcin, eds., Good Government: The Relevance of Political Science (Cheltenham: Edward Elgar,
2012), 6-26; Lambsdorft]. Institutional Economics of Corruption and Reform. - Cambridge: Cambridge
University Press, 2007. — p. 16; Della Porta, D., Vannucci, A. The Hidden Order of Corruption: An
Institutional Approach. - Farnham: Ashgate, 2012. - p. 3.
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AKTyaApHI BUKAMKH Y AlssapHOCTI BHimoro antukopymmifinoro cyay

OyTH MOAIACHA Ha ABI BEAHKI TPYIIH, B 3aACKHOCTI Bia POKyCY, 06pPaHOrO AOCAIAHHMKOM: Iepia
rpyrna BU3HAYE€Hb caj)oxyconana Ha 000B’sI3Kax 1 BIAITOBIAQABHOCTI TOCAAOBLISA, AOTPUMaHHS HUM
YU HEIO BUMOT NPaBa, IPHHIIUITIB HAACKHOTO YPIAYBAHHS; APYTa IPyMa B IKOCTi MPEAMETA aHa-
Aisy 6epe GiABLI IMPOKI YSIBACHHS PO MPOTHPITYS MK HEPABOMIPHUM 0COOUCTUM IHTEpecoM
i my6aiunuM inTepecom®.

Sxuo norasHyTH Ha GeHOMEH KOPYMILl B icTOpUYHIi ePCIEKTHBI, Iie coljiaAbHE SBUIIE TICHO
IIOB’53aHE 3 COLIAABHHMMH i IIOAITHYHUMH CTPYKTYPaMU ACPKABH, 1[0 cPOPMYBAAHCS ICTOPHYIHO
B XOAl PO3BUTKY CY4YaCHOIO CyCIiAbCTBA. TOMY SIBHIE KOPYIILl MOXKHA 3pO3yMiTH i AOCAIANTH
BUKAIOYHO KPi3b IPU3MY CTAHY PO3BUTKY KOHKPETHOI'O CYCIIABCTBA YU ACPIKABH.

Tpancpopmartisi cOIi0AOTIIHOrO po3yMiHHS PEHOMEHY KOPYILI B IOPHAUYHY KATErOPi0
BiAOYBa€TbCs [TAPAACABHO 31 CTAHOBACHHSM CY4YacHOI OIOPOKPATHYHOI ACPXKABH, 110 BUXOAUTD
3 GOpPMaABHOIO IPUHIIUITY BIAOKPEMACHHS 0COOH 1 I0caan, sIKy BoHa obifivae. CTaHOBACHHS
LIbOTO IPUHLIUITY BIAOKPEMACHHSI 0OCOOH 1 IIOCAAH, AIIOICEM SKOTO CTAAO pOPMYBAHHS CY4aCHUX
610p01<pa'ri151, BU3HAYHAO TPAHCHOPMAILIi0 KOPYIIILi 3 eTHYHOI KaTeropii CTapoAaBHIX i cepeAHbOBIY-
HUX pirocodiB Ha OpuAMYHY KoHLenio. HapiTs Halinepiie B cyyacHOMY po3yMiHHI BUSHAYECHHS
KopymLii AaTyeTbest wie 1425 pokoM, KOAH KOPYIILiist Bieplie OyAa O3HAYCHA SK «BIAXHACHHS BiA
MPAaBEAHOCTI Ta BIPHOCTI Y BUKOHAHHI 060B>513KiB» 4, TO6TO epioAOM, KOAU BUHMKAIOTh HOBI
€KOHOMiuHi Ta GpiHAHCOBI iHCTpyMEHTH (BekceAi, HPUHIMIT TIOABIHHOTO 3aIIHCy B 6yXI‘aATCpCbKOMy
06aiky, cex topurtnsauis ny6aianoro 6opry, crpaxysanns, 6ank, 6ipxa) Ta commenda (npoobpas
CY4aCHOTO aKL[iOHEPHOTO TOBAPHUCTBA)' - Kopropauii i 06’cAHAHHS, 4K OPUAUYHA Cy6 €KTHICTH
€ BIAMIHHOIO Bip (pisidHuX ocib, siki ix YTBOPIOIOTb.

BuHHKHEHHS MOACPHOI OIOPOKpATl, Ha SIKUIT 3ACHOBAHA CyYaCHA ACPKABA, 6yA0 HEMOXKAUBE
6e3 BIAOKPEMAEHHS ITOCAAM BiA ocobu i HEPETBOPEHHS MOCaAM Ha npodeciio. Sk miacymosye

Maxc Be6ep'®,

Lopupmano, i pakTnano 00IifIMAHHS TOCAAU HE BBAXKAETHCS BOAOAIHHSM AJKEPEAA AOXOAY, 3
SIKOTO OTPHMYETBCSI PEHTA 1M BHHATOPOAA B OOMIH Ha HAAQHHS IIEBHUX MOCAYT, SIK Li¢ 3a3BHYail
6yA0 y CCPCAHBOBi‘{‘Ii, a, TOACKYAH, i AO HAIIIOTO Yacy; 00ifIMaHHS ITOCAAU TAKOXK HE BBAXKAETHCA
3araAbHUM OOMIHOM IOCAYT 32 IIAATY, SIK L€ MA€ MICLIe Y BUIIAAKAX TPYAOBHX KoHTpaxTiB. HaromicTs,
BCTYII HA [TOCAAY, BKAIOYAIOUH IIPUBATHY CPepPy EKOHOMIKH, BBAYKAETHCS IIPHIHHSATTSM CIIEIIAABHOTO
o6013’;131<y BIpHOCTI LIiASIM TaKOl IIOCaAH B 06OMiH Ha HaAAHHS HaaexkHoro 3abesnedenns. [1o e
BHPIIIAABHUM AASI CYYaCHOTO 00OB 3Ky BIPHOCTI ITOCAAL TaK Lie Te, IO y CBOEMY YHCTOMY BHAI
BiH HE CTBOPIOE BIAHOCHUHH 3 0006010, Ha KIITAAT THX, [0 BUHUKAAU Y BacaAa 4M peAiriiHoro
IIOCAIAOBHHKA 32 $COAAABHOIO 1M TATPUMOHIAABHOIO $OPMAaMH BAAAH, A CIPSIMOBAHHIT Ha 3a6e3-
neueHHs 6e30c000BHX i PyHKIIOHAABHUX LIiACH.

L5t iaest 060B’sI3Ky BIpHOCTI, 1110 ACKHTb B OCHOBI Cy4acHOI ACPIKAaBHOI CAY>KOH, BUBHAYHAA
KOHIICIITYaAbHI pAMKH ITOHATTS KOPYIIii B cydacHiii aeprkasi. Kopymis B Takomy cenci BucTymae
SIK TIOPYILCHHS 000B SI3Ky BIPHOCTI TUM 6€30CO60BUM i GyHKIIOHAABHUM LASIM, SKHM CAYTY€E
I10CaAR, | AOTPUMAHHS SKHX € YMOBOIO 1i 06iliMaHHs 0coboro. Sk mucas BikonT Askerime Bpaiic

13 Ams.: Mulgan R., ‘Aristotle on Legality and Corruption’ in Barcham M., Hindess B. and Larmour P. (eds),
Corruption. Expanding the Focus (ANU Press, Canberra 2012), p. 25-26.

14 Robertson A., ‘Misunderstanding Corruption;, (2006) Vol 22 (2) Anthropology Today 8, 9.

15 Screpanti E., Zamagni S., An Outline of the History of Economic Thought (Oxford University Press, Oxford
2005), p. 23.

16 Weber M., Economy and Society. An Outline of Interpretive Sociology. — Berkley, Los Angeles, London:
University of California Press, 1978. - p. 959.
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B 1921 pori, «Kopymiiist Moyke BBOXXaTHCsI TAKOIO, 1[0 BKAIOYAE Ti MCTOAH BUKOPHCTAHHS TPO-
el AASL AOCATHEHHS MPUBATHUX I1iA€H 32 AOTTOMOTO0 TIOAITHYHUX 3acobiB, sKi € KapHUMU YU
NpUHAIMHI HE3AKOHHUMH, OCKiABKH BOHH CIIOHYKAIOTb 0Ci6, HaAIACHNX Ty 6ATMHIM 06OB I3KOM,
IIEPECTYIIUTH Yepes CBiil 000B 30K i 3AOBXKHTH TOBHOBXCHHAMH, 10 IM HaAaHi» .

Taxe BIAOKpEMACHHS 0COOH BiA II0CAAH Ma€ CTAHOBUTH BAKAUBE MIATPYHTSI AAS AOCAIASKEHHSI
{eHoMeHy KOpynuil. AAKe SKILO 3aAHIIATH POKYC METOAOAOTIT AOCAIAKCHHS Ha 0CO0I, 10 BYMHSIE
KOPYMNIUiMHE AISHHS, MU 3AAUIIMMOCS B TEHETAX PO3YMiHHS KOPYIILII K iHAUBIAYaABHOTO AKTY
AeBiaHTHOI moBeAiHku. OAHAK SIKIO 3MICTUTH HAroAOC Ha mocaay, it (l)yHKLliOHaA, i cucremy, B
SKiM BOHA ICHYE, TO BUSBUTBCS, IO KOPYIILis MOYXKE CTAHOBUTH HE MEHII iHCTUTYII0AI30BaHMIA
XapaKTep 3 BAACHUMHU He$OPMAABHUMH MPABHAAMH i PyTHHOW'®.

Kopymnuis i koHCTHTYLiOHAAI3M

KOHHCHTyaAiBauiH KOPYNIIii B MOAEPHOMY KOHCTUTYIIIOHAAI3Mi Ma€e ABa BUMIpHU: BUMip
KOPYIIII SIK 3AOBKHBAHHS BAAAOIO Ta BUMIP KOPYIIIIii K HcpiBHOCTi”.

3AOBXKMBAHHSI BAIAOIO, TOOTO BUKOPHCTAHHSI IOBHOBAXKCHD AASL OTPHMAHHSI IPUBATHOI BUTOAH,
- MabyTb HaliAQBHiLIEC PO3YMiHHS COLiaABHOI maToAoril Kopynuii”’. B HpoMy sakaapcHuIT mepimii
TEHETHUYHUH 3B A30K MiXK KOHCTHUTYL[IOHAAI3MOM i KOPYIILII€I0, AAXKE CaMe AAS y6C3HC‘{CHHﬂ BiA
3AOBXKHBaHb i cBaBiAASt MECAHTEAL [ [pOCBITHHIITBA 06T PYHTOBYBaAH iAC0 OOMEKEHOTO YPSAYBaH-
HSI, 1110 3aKAQACHA B OCHOBY CY4aCHOTO KOHCTHTYIIOHaAI3My. [aest KoHCTHTYIL], 1110 yHOpMOBYE i
06Mexye ypSIAyBaHHSI, BUHUKAE y BIATIOBIAD Ha KOPYIILIIO, 3AOBXKMBAHHS 1 CKCIIECH OPUTAHCHKOTO
napaamenTapusmy nepiuoi noaosusn X VIII cr. BaacHe xpermeHnm 6aTbkoM MOACPHOTO KOHCTH-
TynioHaAisMy Mo>kHa HasBatn [eHpi Boainr6poxa, Bikonta CeHT-AXOH, AKHI AOKAQB BEAUKHX
3YCHAB AASL PO3BUTKY CBOEI AOKTPUHH «302AaHCOBAHOI KOHCTUTYLI{i» Ha IIPOTUBATY MiAXOAAM
CBOTO moAiTHyHOro onoHeHTa cepa Pobepra Yoarmoaa 3 Horo «MiHiCTEpCHKOIO CHCTEMOKO» ypsi-
AyBanHs>. B ¢BOTi « Aucepranii npo maprii» Boainr6pox kpurnkye «kopymuito» [Tapaamenty,
SIKUH cTaB 3aAekHEM Bia Koponu, Bkasyroun, mo norpeba y sacobax Aast Kopynuii 060X masar

17 Bryce J. Modern Democracies. - Vol. II. - London: Macmillan, 1921. - p. 477-478.

18 Aus. Hellmann O. The Historical Origins of Corruption in the Developing World: A Comparative Analysis
of East Asia // Crime, Law and Social Change. — 2017. - Vol. 68, No.1. - p. 145.
Sk 3asHavatoTh Aonareana acana ITopra i Aapbepro Banyuui,
«Hopmu, 1110 peryaroTh KOpYNIiiiHi NPaKTUKH i 0OMiHH, IO CyTi CTBOPIOIOTH IHCTUTYLIAHY MaTPHLIO
HepOPMAABHHX i CAMOITIACHAIOBAHUX 3BHYAIB, 1110 3MEHILYIOTh TPAHCAKLIiMHI BUTPATH, P06A}IT}» CITOHTaHHE
BUKOHAHHSI ACLICBILNM i CTIPUSTIOTH YCIILIHOMY 3aBEPIICHHIO ITprxoBaHix oOMiHiB. L]s1 «6asoa Hopma> wiiel
HEBUAMMOI IIPaBOBOT CHCTCMH CAHKIIOHY€E HCBIABOPOTHICTD Xabapsi, BCTAHOBAIOE TIPABHAO, 1O 3BCPHCHHS
AO TIPUXOBAHOTO OOMiHY He MOXKHA YHHKHYTH [IPU OTPUMAaHHI OYAb-SIKOTO «PecypCy>, IO Ma€ LiiHHICTD,
BiA IyGAIMHOT CTPYKTYpH, 1110 OXOIACHA PAMKaMH KOPYIILIHHOT MEpexKi: KOHTPAKTIB, AillCH31H, KOHLIECIH,
IPUCKOPCHHSI IPOLICAYPH, IHPOpMaLLii 3 06MEKCHUM AOCTYIIOM, TOM SIKILICHHSI HATASIAY, M SIKILIMX CAHKLIH,
Ta iHIHMX TOAIGHMX peyei, o iCHYIOTh IO BChOMY CITEKTPY ny6Ai'-IHO'i AISIABHOCTI > .

Della Porta, D., Vannucci, A. The Hidden Order of Corruption: An Institutional Approach. - Farnham: Ashgate,
2012. - p.230.

19 Aus. poxa.: Dawood Y. Classifying Corruption // Duke Journal of Constitutional Law and Public Policy. —
2014. - Vol 9. No. 1. - p. 106-109.

20 Awus.: Friedrich C., ‘Corruption Concepts in Historical Perspective’ in Heidenheimer A. and Johnston M. (eds),
Political Corruption: Concepts and Contexts (3rd edn, Transaction Publishers, New Brunswick 2002), p. 19.

21 Ao peui 6apon ac MosTecK’e GyB A0Ope 3HAMOMMIA 3 HUM i, SIK BOAYA€THCSI, CBOKO KOHLICTILIIO ITOAIAY BAAA
posBuHyB, 6asyiounck Ha iaesx boainr6poxa. Aus.: Shackleton R., Montesquleu: A Critical Biography
(Oxford University Press, Oxford 1961), p 298-300.
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BuMarae 36iabuicHHs A0x0aiB Koponu, cionykae A0 36iabuieHHs my6GAidHOrO 60pry, MOAATKiB,
KIABKOCTI ITOCaAOBIIB AAsL 300PY MOAATKIB 1 iXHIX TOBHOBAKCHDB™.

Came Ha IPOTHBAry 3aKOHOAQBYOMY CyBepeHiTeTy anraiiicbkoro ITapaamenty Boainr6pok
BHCYBA€E IACIO PO iCHYBAHHSI IICBHOI BUILIOI HOPMH, SIKa HE € 3aKOHOM, aAe sika 0OMexye [TapaameHT
y HOro BeeBAAAAL PO iCHYBaHHsI IeBHOT yroau (bargain), yMOBHOTO AOTOBOPY MiX KHsI3eM i Ha-
POAOM, MK IpeacTaBHUKaMH 1 BUOOpusiMu®. TTpH 11bOMY TaKa KOHCTHTYL{iS L€ HE PO3TASIAQETHCS
K TekeT: «Ilip «KOHCTHTYLIEI0» MU PpO3yMieMO, KOAU TOBOPHMO 3 HAACKHICTIO 1 TOYHICTIO,
TOU Ha6ip 3aKOHIB, IHCTUTYLIIl Ta 3BUYAIB, 1[0 TOXOAATH 3 NIEBHUX BCTAHOBACHHMX IPUHLIMIIIB
posymuocri (principles of reason), cipsMoBaHUX Ha IEBHi BUBHA4CHi 06 €KTH CycriAbHOTO 6Aara,
SIKi YKAQAQIOTb 3araAbHY CUCTEMY YPSIAYBaHHSL, Ha Ky CYCIIABCTBO IIOTOAMAOCS » 24,

Sxmo B AHTAl 1ji 3acapHmyi MipKyBaHHA BOAiHr6p0Ka 6yA1/x CIIPAMOBAHI IPOTH KOPYILii y
ITapAameHTi, POTH TapAAMEHTCHKOTO CyBepeHiTeTy, To y PpaHuii 3aBasiku MoHTecK e BoHH 6yAn
B3sITi Ha 030poeHHst IpoTu abcoarotnamy Craporo pexxumy i fioro saoskusass. B 1758 poui Em-
Mepix e BarTeas B cBOill pyHAAMEHTAABHIM IIpalli PO IPaBO HAPOAIB COOPMYAIOBAB IO CYTi HOBY
AOKTPHHY KOHCTHUTYLIi{: «OCHOBOIOAOXKHUIH aKT (e réglement fondamental), sxum BusHavaeTbCs1
croci6 peaaisanii r[y6Ait1Ho'1' BAAAM 1 SIKUI CTAHOBUTH KOHCTUTYIIHIO ACPKABH ... Taka KoHCTHTYLIisI
B CBOIil OCHOBI BCTAHOBAIOE IIOPSIAOK, 32 SIKMM HAllisi BUSHAYA€ CIIIBIIPALII0 AASL OTPUMAHHs bAar,
3aAASL IKHX YTBOPIOETBCS IIOAITHYHA CIIABHOTa>» 2. YCYHEHHS 3AOBKUBAHb, BIATIOBIAAABHICTD
YPSIAOBLIB i, 3araAOM, YCYHEHHS KOPYIIIHHUX YUHHHUKIB, IK BOHH TOAI pO3yMiAnCs, 6on OAHUM 3
TOAOBHUX MOTHBiB po3po6Hukis amepukancokoi Koncrurywii®®. Ik ysaraapnus C. [lleuyx, B uux
SIBACHHSX « HAHBKAUBIIIOI € He pOPMAAbHA XAPAKTEPUCTUKA IPHHIIUITY BEPXOBEHCTBA IIPABa K
MiHiMaAbHUIT HaBip BUMOT, a fioro opraniuHa (MaTepiasbHa) XapaKTEPUCTHKA SIK CYKYITHICTb BUMOT,
1O IIPSIMO TIOB 13aHi 3 IPUPOAHUM IIPABOM, IO YHEMOKAUBAIOKTH [IPOSIBU CBABIAASL ACPXKABHOI
BA2AH, Ha YOMY I HAIIOASITA€ AOKTPHHA KOHCTUTYLIOHAAI3MY > ~. BaTbK1-3aCHOBHUKH aMepHKaH-
CHKOI i pPaHIIy3bKOI ACMOKPATIIl BUXOAHAH 3 PO3YMIHHS, IO [IPaBOBE OOMEXKCHHS ACPKABHOI
BAaAH 3a0€3IE9UTD HE TIABKH CBOGOAY 5K crieLniuHuMil CTaH CycHiabcTBa®, ac i BMEHIIUTD 4K
HaBITb YyCyHE MOXAUBOCTI AASI 3AOBXXHBaHb 3 OOKY HOCIIB ACPXKABHOI BAAAU.

,A,pyrnﬁ BUMIp — KOPYIILIisl K HEPIBHICTb — MOASITAE B TOMY, 1[0 KOPYIILIis IIOPYIIYE IPHHIMIT
PIBHOCTI SIK ITIABAAMHY ACMOKPaTHYHOTO YPSIAYBaHHs. Barbku-3acHOBHUKM aMepHKAHCHKOI ACMO-
kparii i Alsrai @panIry3pkoi peBOAIOLL, AIEAIOIOUM AO iACAAIB pUMCHKOT AHTUYHOCTI, HACTIPABAT
CTBOPHAM BAACHY ITAPAAUTMY, HOBE YSABACHHS IIPO AGMOKPATIiIO K HAUKPAIIy CUCTEMY YPAAYBAHHS
Ta KOHCTUTYLIIIO K yCTAHOBYUH aKT HOBOI ITOAITIl, 1110 I'PYHTYEThCS Ha iA€l PIBHOCTI BCiX YA€HIB
TaKOI IOAITiI. 32 11,OrO BUMIPY KOpyIILIis nosbasasie Pi3Hi BEPCTBU IPOMAASH PIBHUX MOKAMBOCTEH
yJacTi B mporeci BI/IPO6ACHH${ i peaaizanii poep>kaBHOL roAiTuxu®.

22 Bolingbroke H., ‘A Dissertation upon Parties’ in The Works of the Late Right Honourable Henry St. John,
Lord Viscount Bolingbroke (Vol. 3) (J. Johnson, London 1809), p. 11.

23 Ibid., p.211.

24 Tbid,, p. 157.

25 de Vattel E., Le droit des gens, ou principes de la loi naturelle appliquée 4 la conduite et aux affaires des nations
et des souverains (T. 1, 3.) (Réed, Paris 1820), p 68-69.

26 Awus.: Teachout Z., ‘Constitutional Purpose and the Anti-corruption Principle; (2014) Vol. 108 Northwestern
University Law Review 200, p. 215-216.

27 Hlepuyk C., ' AOKTpHHA BEpXOBCHCTBA [PaBa TA KOHCTUTYL{IOHAAISMY: ICTOpHYHA Ie¢HE3a i CITIBBIAHOILCHHS),
(2010) N3 I'Tpaso Ykpainu 52, c. 54.

28 Ibid, c. 59.

29 Dawood Y. Classifying Corruption // Duke Journal of Constitutional Law and Public Policy. — 2014. — Vol
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Awnruxopynuiiami npuanun Koncrurynii

O6uasa BUMIPH KOHLENTYaAI3allii KOPYILII B Cy4aCHOMY KOHCTHTYI[iOHAAI3Mi BUXOASATH
3 TOro, 110 KOPYIIis 3a3iXa€ HA NEBHI iA€AAM YM IIIHHOCTI (T06To y IepLUIOMy — BUKOPUCTAHHS
BA2AM BUKAIOYHO B IyOAIMHMX iHTEpECax; B ADyTOMY — PiBHI MOXKAMBOCTI BCIX IpOMaAsH Opatu
y4acTh y moAiTnaHOMy npoueci). I B iboMy Ioasirae cUCTeMHUI 3B’ 130K MK aHTUKOPYNLiHHUM
BUMIpOM KOHCTHTYIIOHAAI3MY | IPUHLIMIIAMY i [IHHOCTAMU KOHCTHTyuﬁ, aAXKe SK MACYMyBaB
Koncruryniiinnit Cyp I'liBaeHHO-AprkancbKoi Pccny6Ai1<14, KOPYIILiSl «€ AaHTHTE3010 3ACAAHUYHUM
LiHHOCTSIM KOHCTHTYLiAHOTO OpsiAKy »*°. B inwiit cnipasi - South African Association of Personal
Injury Lawyers v Heath and Others - Koucruryniiinuit Cya [TAP TakuM YnHOM OKPeCAHB 3B'I30K
MiX aHTHKOPYIIiiHuM BuMipoM KoHCTHTYLIT | KOHCTUTYIHHUMY IPUHIIUIIAMH i LIIHHOCTAMHU
: «Kopymuis i HeHaA@XKHE YPSAYBAaHHS HECYMICHI 3 BEpXOBECHCTBOM IpPaBa Ta 3aCAAHHYUMU
ninsocTsmu Hamoi KoHcruTynii. Bou miopruBaioTh KOHCTUTYLIIHI 30608 SI3aHHSI IIOAO IOBArK
AO AKOACBKOI TIAHOCTI, AOTPHMAHHSI PIBHOCTI Ta CIPHSHHS IIpaBaM i cB060AaM AIOAMHU. Bonu
€ QaHTHUTE30I0 BIAKPUTOMY, BiATIOBiAAABHOMY ACMOKPATHYHOMY YPSIAYBAHHIO, K€ BUMATA€ThCS
Koncruryniero» .

OcCKiAbKH KOPYIILIisi CTAHOBHUTDH CEPHO3HY 3arp0O3y BEPXOBEHCTBY IPaBa, ACMOKpATii Ta rmpa-
BaM AIOAMHH, HiBEAIOE COIiIaABHY CIIPABEAAUBICTD Ta MEPEMIKOAKAE EKOHOMIYHOMY PO3BUTKY,
KoncTurynist He MOXKXe TAyMAYUTHCS Y croci6, 1m0 A03B0ASB 61 maTOAOTii KOPYILII MmApUBaTH
OCHOBHU KOHCTUTYIIMHOTO Aaay. | y iboMy BiAHOIIEHHI BaXKKO HE IIOTOAUTHUCS 3 AYMKOIO CYAAIB
Mosenexke i Kamepona 3 Koncruryniitnoro Cyay IliBaenno- Adpprkancprol PCCI‘IY6AiKI/I, 1o

«... KOPYIIIIis 3arPOXY€ MOCTABUTH HA KOAIHA MPAKTHYHO BCE, [0 € AOPOTHM i IIHHUM B
HAIIOMy Ba)KKO BUOOPOHEHOMY KOHCTHTYLIIHOMY I1paBOIOPsiAKY. BoHa kpudymie miapusae
AEMOKPATUYHHUH €TOC, YCTAHOBU AEMOKPATii, BEPXOBEHCTBO ITPaBa Ta 3CAAHHYI IIIHHOCTI HAILIOTO
TIABKH HAPOAXKEHOTO KOHCTUTYLIIHOTO IpOoeKTy. BoHa IMAKHMBAIOE HEHAACKHE YPIAYBAHHS Ta
r[y6Ai'1He IIAXPAKCTBO i CTABUTD IiA 3arPO3Y BAATHICTD AEPIKABH AOTPUMATHUCh CBOIX 30008’ A3aHb
I[OAO [OBATH, 3AXHCTY, CIPUSHHS Ta BAKOHAHHS BCIX IpaB, 3akpinaeHux B biai npo npasa. Koan
KOPYIILis i OpraHizoBaHa 3ACYMHHICTh IPOLIBITAIOTh, CTAAMH PO3BUTOK i EKOHOMIYHE 3POCTAHHS
3aAMINAIOTHCS 3aHeAOaHNMH. | B cBOKO uepry cTabiabHicTb i Gesneka cycriAbCTBa 3HAXOASTHCS B
30HI pU3HKy>» %,

KOHCTI/ITyui;I YKpa'l'Hn HE MICTUTD CIIeIIiaABHHUX ITOAOXKCHB I[OAO 6OPOTb6I/I 3 KOPYIIL€I0.
AAe He MO>KHA BBAXKATH, 1110 KOHCTHUTYIIisl € HEUTPAABHOIO 11O BiAHOLIEHHIO AO TaKOI IaTOAOTiI.
HPI/IHLU/IIII/I AEMOKPAaTHYHOI, COIliaAbHOI, IPAaBOBOI AE€PKABH, IPOTOAOIIEH] Kox—xcnnyuiexo
YKpa'l'HH B CTarTi 1 MiCTATH BaXKAMBUI AHTMKOPYMIIHUI €ACMEHT, IKUH MOKE BBAYKATUCS KOH-
CTUTYLIfHUM MTPUHIIMIIOM. 3MicT 11pOrO MPUHIIMITY MOKHA HABECTH 33 AHAAOTIEIO 3 MO3HUIIIEI0
Koncrurynifinoro Cyay Autsu:

«B aAemoxpaTnyHii AeprKaBi, 1110 KEPYETHCSI BEPXOBCHCTBOM IIPABa, BCI ACPIKABHI YCTAHOBH i
MOCAAOBIIi TOBUHHI AOTPUMYBAaTHCh KOHCTI/ITyuiI i3aKOHiB. BiATIOBiAQABHICTD AEPKaBHOI BAAAU
IepeA CyCIiAbCTBOM € HEBIA €MHOIO CKAaAOBOIO KOHCTUTYIIFIHOTO IIPUHLIUITY [IPABOBOI ACP>KaBH,

9.No. 1. - p. 109.

30 Sv Shaik and Others (CCT 86/07) (2008) ZACC 7, para. 72 (Constitutional Court of South Africa)

31 Aus.South African Association of Personal Injury Lawyers v Heath and Others (CCT27/00) [2000] ZACC
22, para. 4 (Constitutional Court of South Africa).

32 Glenister v President of the Republic of South Africa and Others (CCT 48/10) [2011] ZACC 6, Sep. Op.
by Moseneke DCJ and Cameron J, para. 166 (Constitutional Court of South Africa).
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115 BIATTIOBIAQABHICTh KOHCTUTYLIIHHO KOHCOAIAOBAHA Y TOAOKEHHSX, AKUMH ACP)KaBHI yCTAaHOBH
CAYTYIOTb AIOASIM, BAAAHI TTIOBHOBa>KEHHS obMesxeHi KOHCTI/ITyLIie}O, a Aep>KaBHI CAy>|<60Bui, SAKi
nopywyiots KoHcTuTYyLiIO 1 3aKOHH, HAAQIOTH IIepeBary 0COOMCTHM 9 TPYIIOBUM iHTEpecam, a
HE iHTepecaM CYCIABCTBA, CBOIMH AIIMH AUCKPEAHTYIOTb ACPIKABHY BAAAY i TOMY MOXKYTb OyTH
YCYHYTI 3i CBOIX I10CaA B IIOPAAKY, IEPEAGAICHOMY 3aKOHOM » .

3aAAsi rapaHTYBaHHS cTabiapHOCTI Ta epEKTUBHOCTI ACMOKPATUYHOI CHCTEMH, IIEPEA ACPIKa-
BOIO MOJK€ IIOCTATU HeOOXiAHICTD 3aIIPOBAAMTH TaKi 3aXOAH, AKi 6 3a6esnequaAn i I{IHHOCTI; 11e
0COBAMBO AKTYaABHO AASL HOBUX ACMOKPaTHIHUX ACPXKAB I OAHUM 3 HAHB>KAUBILINX 00OB sI3KiB
LIUX A€PIKaB € 3abe3neyeHHs AOBIPH i yIEBHEHOCTi IPOMAASH B ACPXKABHUX IHCTHTYIIISX, AAXKE L€
€ CYTTEBOIO IIEPEAYMOBOIO AEMOKPATHYHOI crabiapnocTi*. Ak miacymysas Bepxosuuit Cya CIIA
y cnpasi United States v. Miss. Valley Generating Co., « AcMOKpATisi € ¢peKTHBHOIO, TIABKH SIKILIO
HAPOA AOBIpSIE TUM, XTO YPSIAYE, 4 111 AOBipa HEBIABOPOTHO BTPAYAETHCS], KOAH BUCOKOIIOCAAOBLI
Ta iX NPU3HAYEHLIi 3aFIMAIOTBCS AISABHICTIO, IO BUKAMKAE MIAO3PY Y 3AOALSHHI Ta Kopynui’i»“.

Crarrs 3 Koncruryuii Ykpainu nepeabadac, 1110 «yTBEpAKEHH i 3a0eanedeHHsI IpaB i cB060
AFOAMHU € TOAOBHHM 000B>I3KOM ACp>KaBU ». SIK 3a3HA4AA0CS, KOPYIILIisi B ACMOKPATHYHIN ACpyKaBi
IAPMBAE LAY HU3KY KOHCTUTYLIFHUX ITPaB i cB06OA AIOAMHH, 30KpEeMa [TPABO HA PIBHICTh, IPABO HA
OBAry AIOACHKOI TiAHOCTI, CBO6OAY, pisHi comiaabHO-eKOHOMIUHI IpaBa, rapanToBaHi Posaisom 11
Koncrurynii Yxpainn. [TorepesskeHHs! 11i€l 3arpoaH, sIKy CTAHOBUTB KOPYIILS AASI KOHCTUTYIIAHNX
mpas i cBO6OA, HE TIABKH ITIAITAAQE TTiA TAKHIT 060B 30K AEp>KaBH, BUSHAYEHHH OCTAHHIM PEYEHH M
gacTunu Apyroi crarti 3 Koncruryuii, ase i BUMarae Bip ACp>KaBH 3aIpOBaAXKEHHS eEKTHBHUX
MEXaHi3MiB ITOMEPEAKEHHS, PO3CAIAYBAHHS i IIOKAPAHHSI 32 KOPYIILiHHI 3AOYMHH I ALTHHSL.

Anruxopynuiitanit npunnunn crarti 3 Koxerurynii, 3BudaiiHo, He BCTAHOBAIOE KOHKPETHI
BHMOTH IIJOAO AHTUKOPYILIHHNX IHCTUTYLIH Y1 3aKOHOAABYUX MTOAOXKEHD. OAHAK B CHAY camoi
CBOEI IPUPOAU TaKi IHCTUTYLII MaIOTh KOPUCTYBATUCSA AOCTATHIM CTYIIEHEM HE3AAEKHOCTI AAST
HAAEXHOI peaaisanii 0605’;131<y AEP>XKaBHU, BCTAHOBAEHOTO CTATTEIO 3 KOHCTHTyuiI.

I ockiapku Posaia I Koncrurynii Yipainn BusHadae sarasbHi 3acaAlt KOHCTHTYLIIFIHOTO
AAAY AeprKaBH, iHII ToAokeHHs KOHCTUTY LT MAIOTh TAYMAYHTHCS y CHCTEMHOMY 3B 3Ky 3 HOTO
TIOAOXKEHHAMHU, AKi MAIOTh 3aCAAHMYUH XapaKTep.

BucaoBxu

Konuenryaaisawis kopymuii sik KapHOTO AlsTHHS BiA6yBa€TbC5[ OAHOYACHO 31 CTAHOBACHHSIM
MOAEPHOI Aep>KaBH 3 ii GlopokparnyHuM anaparom. Beanki peoaronii XVIII cr. ocrarouno
3AAMAAM YABAECHHS IIPO AECPIKABHY IOCAAY SIK IIPO BOAOAIHHS AJKEPEAA AOXOAY Y BUTASIAL PEHTH
4H BUHATOPOAU B OOMIH Ha HAAQHHS IEBHUX [IOCAYT. A HOBUI IIOAITHYHMI YCTPiit — GyprKyasHa
AEMOKpATisl — 3aIPOBAAUB HOBHI QYHAAMEHT MOAITHYHOIO CYCIIIABCTBA — MPUHIUIT PIBHOCTI.
Tomy KoHuenTyaAisaList KOPYNLIT B MOACPHOMY KOHCTHTYIHOHAAI3MI, 1[0 PO3BHHYBCSI SIK CITAA-

33 Conclusion of 31 March 2004 in Case No. 14/04 on the Compliance of Actions of President Rolandas Paksas
of the Republic of Lithuania against whom an Impeachment Case has been Instituted with the Constitution
of the Republic of Lithuania, para. 3 (Constitutional Court of Lithuania).

34 Zdanoka v. Latvia (2004), para. 100; Judgment of April 11, 2006 in the Case No. 2005 — 24 - 01 on
the Compliance of Section 5 (Item 8 of the third Paragraph) of the Law on Corruption Prevention and
Combating Bureau with the First Paragraph of Section 101 of the Republic of Latvia Satversme, para.
10 (Constitutional Court of Latvia), eackrponnuii pecype < http://www.satv.tiesa.gov.lv/wp-content/
uploads/2005/10/2005-24-01_Spriedums_ENG.pdf > cropinxka Biasiaana 27 atotoro 2018 poxy.

35 United States v. Miss. Valley Generating Co., 364 US. 520, 562 [1961].
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IIMHA ITUX PEBOAIOIIIM, OTPHMAAa ABa BUMIPH: BUMIpP KOPYIIIIii IK 3A0B)KHBAHHS BAAAOIO Ta BUMIp
KOPYIIIiI IK HEPIBHOCTI.

O06uABa BUMipHU KOHIICIITYaAi3aLlil KOPYIILIi BUXOASTB 3 TOTO, LI0 KOPYIILIis 3a3iXae Ha IEeBHI
iaeaan uu ninHOCTI (TOGTO Y IEpIIOMY — BUKOPHCTAHHS BAAAU BUKAIOUHO B ITy6AiMHHX iHTepecax;
B APYTOMY — PiBHi MO>XKAMBOCTI BCiX IPOMaASH 6paTI/I YYACTb Y TOAITHYHOMY npoueci). Is oMY
IIOASITA€ CUCTEMHHUI 3B SI30K MK aHTHKOPYIILIFIHUM BUMIPOM KOHCTUTYL{OHAAI3MY i IPHHIJMITAMI
1 HIHHOCTSAMU KOHCTuTyuiI.

Koncrurynis Yxpainu micturs B cobi AHTUKOPYILIHHUI IPUHIIUII, noaibHo A0 TNPUHIUITY
[OAIAY BAAAH 200 BEPXOBEHCTBA IpaBa. BiH € OKpeMUM NPHHIIMIIOM, 3aKAAACHUM Y CTPYKTYpi
Koncrurynii, i rekcryasbHO 3aKpinacHuM y crarti 1 (anHan AEMOKPATHYHOL Aep)KaBu) TaYacTUHI
ApYyTiit cTarTi 3 (rOAOBHMﬁ 0608’ 5130K ACP}KaBI/I). 3a MM NIPUHIIUIIOM CAlA BU3HATH HE3AACKHE
3HAYEHHs, TIOAIOHE A0 iHINMX 32CAAHUYUX npunnunis Hamol Koncrurynii. Inmi moaosxenHs
KoncTurynii He MOXYTb TAyMAuHTHCS y crioci6, mo IMiAPUBATUME AHTUKOPYIILIHHUH IPUHIIMIL.

Cepriiit BOAHAP,
cyAAst Aneasiniiinoi nasaTu Bumoro anrukopynuiiinoro cyay
KAHAMAQT OPHANYHHX HAYK

OI'OAOIIEHHA B MDKHAPOAHUI
PO3IIYK TA BUAAYA OCIB,
AKI BYUMHUAU KOPYITLIMHI
KPUMIHAABHI ITPABOIIOPYIIIEHHA

Baxausum eaementom y peaaisaiii 3aBAaHb KpPUMiHAABHOTO IIPOBAAKEHHS € 3a0e3nedeHHs
cTabiABHOCTI Ta EAHOCTI CYAOBOI IPaKTHKH, II[O € OAHUM i3 quHAaMCHTaAanx ACTEKTiB BEPXOBEH-
CTBa IIpaBa. Pasom 3 TuM, Ha AAHHMI MOMEHT y IPaBO3aCcTOCOBHIN MPAaKTHUIIi iCHYIOTb Pi3Hi MAXOAU
AO PO3YMiHHS TAKOTO HOHSATTS SIK « Mi>KHAPOAHHH PO3IIYK> , 1110, B CBOIO YEPTY, CTBOPIOE IIEBHI
IEPCIIKOAH Y 3a0€3IICYCHH] CTAAOCTI CYAOBOI PAKTHKH 3 3a3HAYCHOTO TUTAHHSL.

Mera panoi ny6Ai1<auii HOAATAE B KOHKPETU3AMII IOHATTS « MKHAPOAHUIH PO3IIYK> , BU3HA-
YeHHi cy6’eKTa, SIKHH 3A1HCHIOE OTOAOIIEHHS 0CO0H Y Mi>KHApOAHUI PO3LIYK, BCTAHOBAECHHI
MOMEHTY 3 SIKOTO 0C00a BBa)KAETHCSI OTOAOLICHOK) Y MDKHAPOAHHIA POSILYK Ta y3araAbHEHHsI
iCHYIOUHX O3HIIiH I[OAO HAAEKHUX AOKA3iB OrOAOIIEHH ocoou Y Mi>KHAPOAHHH PO3IIYK.

ITicas BcTaHOBACHHS GaKTy BUI3AY ocobu 3 VYkpainu, 30KpeMa 3 METOIO YXHACHHS BiA KpUMi-
HAABHOI BiAITOBIAQABHOCTI, OPTaH AOCYAOBOTO PO3CAIAYBAHHS AAS IIPUTATHEHHS TAKOI ocobu A0
BKa3aHOI (KpHMiHaAbHoI) BIAIIOBIAAABHOCTI MOYKe iHILIIFOBaTH IUTAHHS : 1) 3AINICHEHHS IIIOAO Hel
CIIE1[iaABHOT'O AOCYAOBOTO PO3CAIAYBAHHS YU CYAOBOTO IIPOBAAIKEHH (in absem‘ia); 2) €KCTPaAMILIL
0co6u 32 AOIIOMOTOK0 KOMIIETCHTHUX OPraHiB IHO3EMHOI ACPXKaBU.

OaHaK, AAsL BAKOPHCTaHHS OyAb-IKOTO 3 3a3HAYCHUX BaPiaHTIB CTOPOHA OOBHHYBAYCHHS
30608 s13aHa CIIOYATKY iHIL{I0BATH IIPOLICAYPY OTOAOIICHHS TAKOI 0cOGH B MKHAPOAHMI POSIIYK.
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Boanouac, ynanuit KpuminasbHuil mporiecyasbHHi KOAEKC YKPAiHU HE MiCTHTh OKPEMOTO
BH3HAYCHHS ITOHATTSA «MDKHAPOAHMH posuryk>. IIpu 1ipoMy MOHATTS «MDKHApOAHUI po3-
uryk>» Bukopuctosyerbes B KITK Vipainu He TiAbku sik 060B’s13K0Ba ACTaBa AASL 3AIHCHEHHS
CIIEIiaAbHOTO AOCYAOBOTO PO3CAIAYBAaHHS YU MPOBAAYKEHHS (in absmtia), aisIK yMOBa AAS PO3-
IASIAY CYAOM KAOIIOTAaHHSI IIPO 0OPAaHHSI 3aI001KHOTO 3aX0AY y BUTASIAL TPHMAHHS ITiA BAPTOIO 32
BIACYTHOCTI ITiAO3PIOBAHOTO.

3riano 3 4. 6 cr. 193 KITK Ykpainu cAigdmit cyaAsi, Cya MOXe POSTASIHYTH KAOIIOTAHHSI IIPO
06paHHs 3aM061KHOTO 3aX0AY Y BUTASIAL TPUMAHHS I1iA BAPTOIO Ta OOpATH TaKMil 3an00LKHMI
3aXiA 32 BIACYTHOCTI IAO3PIOBAHOTO, 0OBUHYBAYCHOTO, AHLIE Y Pa3i, IKILO IIPOKYPOPOM, KpiM
HasIBHOCTI MIACTaB, mepeabadeHux crarrero 177 nporo Koaekcy, Gyae A0BeaeHO, 110 mip03pro-
BaHUM, oﬁnnuynaqeﬂuﬂ OrOAOIICHUH Y Mi>KHAPOAHHI PO3IIYK.

MoskHa BUAIAUMTH MIAXOAH, SIKi iCHYIOTb Ha NPAKTHILi, I[OAO OTOAOLIEHHS ocobu y MiXHa-
POAHMI POBIIYK.

Teprmit miaxia. Y opuamdsiil mpakTHI Mae MicIie mAXiA, o caM 110 cobi axT BUHECEHHS
CAIAYUM YH IIPOKYPOPOM ITOCTAHOBH PO OTOAONIEHHS MTiAO3PIOBAHOTO B MiXKHAPOAHHI PO3LIYK
6e3 sBepHeHHst A0 HarioHaabHOTO 1jeHTpasbHOrO 610p0 InTepnoay B Ykpainu (sani - HUB
InTepmoay B YKpai'Hi) Ta OrOAOIIEHHS B PO3IIYK KAHAAAMM I1i€l OpraHisanii KOAHMM YHHOM He
MOXe CBIAYUTH PO nepeOyBaHHs ocobu B MiXHapoaAHOMY posuryky. [ Ipu oMy sasmagaerses,
IO HEHAAAHHS CTOPOHOIO 06BI/IHyBa‘-ICHHﬂ CAIAIOMY CyAAL, IKHIT PO3rAsiAQ€ KAOIIOTAHHS ITPO
00paHHs 3aII061KHOTO 3aX0OAY 32 BIACYTHOCTI IiAO3PIOBAHOTO, AOKYMEHTIB IIPO 3BEPHCHHS AO
HID Inteprioay B Ykpaini Ta I[0AO OrOAOIIEHHS ocobu B Mi>XKHAPOAHUH PO3LIYK KAHAAAMHU
Liiel oprauisanii CBIAYUTS IPO HEAOBEACHHS CAIAYMM, TPOKYPOPOM PaKTy HCPC6yBaHHH ocobu B
Mi>XHapOAHOMY POSIIYKY Ta € MACTABOIO AASI BIAMOBH B 3 AOBOACHHI KAOTIOTAHHSA IIPO oGpaHH;I
3aIo0XKHOTO 3aXOAY Y BUTASIAL TPUMaHHA I1iA BapTOIO.

,A,pyrnﬁ miaxia. Takox HONIMPEHOIO Y IPABO3ACTOCOBHI PAKTHUIIi € TO3UILiS, 1[0 3BEPHEHHIO
CAIAYOrO, IPOKYPOPA AO CYAY 3 KAOIIOTAHHSAM IIPO OOPAHHS CTOCOBHO IiAO3PIOBAHOIO 3aI0-
Gi>xkHOrO 3ax0ay, Ha miacrasi 4. 6 cr. 193 KITK Vkpainu, Mae nepeayBaTa 3BEPHEHHS TAKOTO
caiagoro, npoxypopa oo HIIB Inrepriosy B Ykpaii AAsl OTOAOIIEHHS OCOGH B PO3LIYK KAHAAAMH
i€l opranisanii Ta BHAAHHA CIIOBIIEHH 3 « CHHIM KyToM> . [ Ipu 1150My 3a3HavaeThes, Mo AAs
BUAQHHSI CIIOBILICHHS 3 «CHHIM KyTOM> HE BUMATA€ThCSI HAABHOCTI ALIOYOTO OpACpy Ha apemT abo
CYAOBOTO PilICHHSI HOAIGHOTO POAY, a HASIBHICTD BKA3AHOTO CIIOBIILICHHS MOYKE CAYTYBATH AOKA30M
OTOAOIICHHS 0cO0H y MKHAPOAHMI po3wryK y posyminsi 4. 6 c. 193 KITK Ykpainu.

3 TaKHMH TBEPAXKCHHAME HEMOXXAHUBO ITOTOAUTHCH 3 OTASIAY Ha HACTYIIHE. 3AACKHO Bip METH
posyky, «kaptui» (il AiBomy KyTy) HasaeTbcst Koaip. Bignosiano ao m. b . 1 cr. 88 IIpasua
IaTeproAy 3 06pOOKH AQHHX, CIIOBILCHHSI 3 « CHHIM KyTOM>» BUAQIOTBCS 3 MCTOIO BCTAHOBACHHS
MiCIIe3HAXOAXKEHHSI 0COOH, 1110 CTAHOBUTH iHTEpeC AAST KPUMIHAABHO PO3CAIAYBaHHS. Metoio
XK BUAAHHS KAPTKH 3 «YECPBOHUM KYTOM> € BCTAHOBACHHS MiCLIE3HAXOAXKCHHS PO3IIYKYBAHOI
ocobu, i 3aTpUMaHHSL, apemT, a60 0OMEKCHHS MEPECYBAHHS 3 METOI0 CKCTPAAHLL, BHAAdi 260
1n10ai6H0i 3akonHOT A (ct. 82 [pasua) [2].

To6TO, BUAQHHSI CIIOBILICHHS 3 «CHHIM KyTOM> IOAO PO3LIYKYBaHOI ocobu mepeabadae
BHeCeHHsI npisBuia miaospioBanoro Ao ¢paiiais MOKIT - Inteprioay 3 MeTOI0 BCTaHOBACHHS
110T0 MiCLie38HAXOAXKEHHS, aac 63 MOXXAMBOCTI 3aTPUMaHHS I EKCTPaAULIi.

I'lpu uboMy HeoOXiAHO BPaxXOBYBaTH, IO HPOLICAYPA OTPUMAHHS CHOBILCHHS 3 «CHHIM
KYTOM> AAS HAAQHHS TaKOTO SIK AOKa3y OTOAOIICHHS 0COOM B MDKHAPOAHMI PO3LIYK IIiA Yac
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POSIASIAY CYAOM KAOIIOTAHHS PO 0OpaHHs 3am061KHOTO 3axX0Ay, Ha miacrasi 4. 6 ct. 193 KITK
Vipainu, Moske 6yTH AOBIOTPHBAAOIO, 11O B CBOIO YEPTy MOXKE IIPU3BECTU A0 HeeGEKTUBHOCTI
AOCYAOBOTO PO3CAiAyBaHHs Ta HOPYLIEHHS MPUHIUITY PO3YMHOCTI CTPOKIB.

Kpim toro, Toaosa Komicii 3 xoutpoaro 3a ¢aiisamu y aucti aqo HIIb Iarepmoay Yipai-
HU MOBIAOMEAA IIPO HEIPHUITYCTUMICTh HELIABOBOTO BUKOPHCTAHHS 1HPOPMALIHOI CHCTeMU
MDKHAPOAHOI OpraHisarii K cocofy Ta IepeAyMOB AOBEACHHS PaKTy repebyBaHHs 0cO0H Y
MiKHapoaHOMY poautyky [5].

Kowmicist BcranOBHAA THIIOBI BUITAAKH HEI[IABOBOTO BUKOPHUCTAHHS CHCTEMH 06Ai1<y MOKII
[5]. - InTeprioa AAsL OTpUMaHHS GiABLI XKOPCTKOTO 3al1061KHOTO 3aX0AY Ta [IOLUPEHHS HEAOCTO-
BipHHUX ny6Aquux BiaomocTeit. 30KkpeMa, FAC MOBA IPO BUKOPUCTAHHS CIIOBILIEHb 3 « CHHIM
KYTOM>, ONy0AiKyBaHHsI SIKHX He HOTPeOye YHHHUX OPACPIB Ha aPEIIT, K AOKA3iB AASI
AOBEACHHSI TOTO, {0 0CO0Y PO3LIYKYIOTh Ha M>KHAPOAHOMY PiBHi; BHCCCHHS KAOIIOTaHb Ta
or[y6AiKyBaHH51 CIIOBII[EHD 3 «4YEPBOHUM KyTOM> 32 BIACYTHOCTI AOKYMEHTA, ILJO BIiAIIOBiAaE
OPACPY Ha apEIIT; BUKOPUCTAHHS CIIOBILICHHS 3 « CHHIM KyTOM> IiCASI BUAAACHHS CITOBIlllCHHS
3 «YCPBOHUM KyTOM> 3 METOK BCTAHOBACHHSI MiCLIE3HAXOAKCHHS OCOOH.

TakuM YMHOM y BKA3aHUX BUIIAAKAX, HABITH B Pas3i 3aAOBOACHHS CAIAYHMM CYAACIO KAO-
HNOTAHH CAIAYOrO, IPOKYPOpa PO 0OpaHHsT 3a00IKHOIO 3aX0AY Y BUIASAL TPUMAHHA MiA
BapTOIO Y MOPAAKY Tepepbadenomy 1. 6 cr. 193 KITK Ykpainu, BkasaHe cyaoBe pinrenus ne
OyAe miACTABOXO AASI BUAQHHS CIOBIICHHS 3 «<4EPBOHUM KYTOM >, OCKIABKU B AAHOMY BHITAAKY
6yAc maru mictie mopyurenss Bumor MOKIT — Inreproay.

Tperiit mipaxia. Boanouac, icaye i tperiit miaxia, 3 mosumiii sIKoro monepeAHi maxoAu
06GIPYHTOBAHO 3a3HAIOTh KPHTHKH.

BianosiaHo a0 ITpasua Inteprioay 3 06po6xu Aanmx, Taxi I IpaBraa He perAaMeHTYIOTb IMTaHb
OTOAOIICHHS 0COOM B PO3LIIYK, BOHH BCTAHOBAIOIOTH IIPHHIIUITH TA 3AXOAM AASL QYHKIIIOHYBAHHSI
Indopmauiitoi cucremn Inteproay (cr. 3 Ilpasua). Aast miscii Mi>KHAPOAHOTO MOAiLEIiCHKOTO
cniBpobitHuyTBa iHpopManisa B [npopmaniiiHiil cucremi [HTeprosy 06po6aoeTsest 3 MeTOWO
posIyKy ocobu AAd 3aTpUMaHHs, apeiry a6o obMexenns nepecysanns (4. 2 cr. 10 ITpasua).
V BaaemosiaHOCHHAX Ykpainu Ta MixHapopHoT oprauisarii KpumMiHaAbHOI moAiLil — [HTepmoay
came HanionaapHa noainis Bucrynae sx Hanjionaashe nenrpassHe 6opo Iareprioay. Ipu npomy,
po6ounm amaparom HIIB Intepnioay B crpykrypi HanionaabHoi moainii € came Aemaprament
MI>KHAPOAHOTO MOAILIEHCHKOTO cnino6iTHHuTBa.

32idno cm. 20 Ilpasua, xpuminarvni sanumu xoopdunywmocs 3a yvacmw HILIE Iumepnony,
KL HECYMb 810N08I0ANBHICING 3 KOOPOUHAYIH HA HAYLOHAADHOMY PI6HI 00POOKY 3anumis npo
CHIBPOOIIMHUYINGEO A MINCHAPOOHUX CULHANGHUX ONOBIUYEHD, HANPABACHUX HA iX A0pecy Y 612AL0i
cnosiugens, yupxyLspis ma nosidomaenv. HLB Inmepnony mae npaso éxcusamu 6i0nosioui 3axodu
(na nayionavromy pisni) s eexmusrozo mincapodnozo cnispobimuuymea. Ilpu yvomy, HI[B
Inmepnony wecymao 8i0nosidansvnicms 3a KOHMPOL 34 3aNUMAMU NP0 CNIBPOGIIMHUYINGEO MA MINCHA-
POOHUMI CUZHANGHUMIL ONOBIUYCHHIMI, HANPABACHUMU HUMU 34 IHIYIATMUGU HAYIOHANGHUX 0P2AHIE
Y 6u2150i cnosiugers, yupKyLIPpi6 ma nosidomicrs (2]

Takum 4HHOM, iHiI[iaTOPOM 3AINICHEHHS] MDKHAPOAHOTO PO3IIYKY II€BHOT ocobu € came Halli-
OHAABHI OPraHM, sIKi YIOBHOBAXXEHI 3AIIICHIOBATH KPUMiHAABHE PO3CAIAYBAHHS, A Mi}KHaPOAHa
opraHizalis KpUMiHAABHOI OAILIT — IHTCPHOA € OPraHOM, SIKUH 3AICHIOE PO3IIYKOBI 3aXOAH Ha
MACTABI BIATIOBIAHHUX pillleHb, T06TO AMIIE BUKOHYE TaKi PillleHHS, A HE 3AIHCHIOE OTOAOIIEHHS
[EBHUX OCi6 y posuIyK.
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Biamosiazo o0 4. 1 c1. 281 KITK Ypainn, skimo mis yac A0cyA0BOTo poscaisyBaHH: Miclie3Ha-
XOAXKEHHSI IIAO3PIOBAHOTO HeBiAOME 60 0coba repebyBac 3a MexxaMu YKPATHU Ta He 3 SIBASETHCS
6¢3 MOBOKHHUX IPUYHH Ha BUKAHK CAIAYOTO, IIPOKYPOPA, 32 YMOBH FIOrO HAACKHOTO ITOBIAOMACHHS
PO TaKMM BUKAMK, TO CAIAYHH, TPOKYPOP OTOAOIIYE HOTO POSIIYK.

I'lpu 1ypoMy, BKasaHa HOpMa [paBa He BIAOKPEMAIOE OTOAOLLCHHS OCOOU Y ACPIKaBHHUIL, MIKAEP-
JKABHUI 41 MDKHApOAHHMH posiyk. BoaHouac, sriano Bumor 4. 6 ct. 193 KITK Yipainu, Aast posrasiay
CYAOM KAOIIOTaHHS IIPO 06paHH5I 3ano6iKHOro 3aXOAY Y BUTASIAL TPUMAHHS I1iA BAPTOIO 32 BIACY THOCTI
l'IiAO3PIOBa.HOI‘O, 06BI/IHyBa'-ICHOFO TPOKYpPOP, OKpiM IHILIOrO, MA€ AOBECTH, 1[0 TAKUI niAospIOBa.Huﬂ,
o6BﬂHyBa'{eHHﬁ OTOAOIIEHUH y MimﬂapoAHuﬂ posiIyK. A TOMY MO>KHA AINTH BUCHOBKY, ILJO TIOPSIAOK
OrOAOLLICHHsI 0c06HU y posiyk BusHadeHui 4. 1 ct. 281 KITK Ykpaitu € eAMHUM AASI ACPXKAaBHOTO,
MDKAEPIKABHOTO Ta MDKHAPOAHOTO PO3ILIYKY, OCKiabky KpuMiHaABHMII POLIeCyaABHIIT KOACKC
YKpaIHI/I He MICTHTb iHIIIMX YMOB OTOAOLIEHHS ocobu Y MDKAEPIKABHUI UM MDKHAPOAHMI PO3IIYK.

3 orasiay Ha moaoskeHHst 4. 6 1. 193 KITK Vkpainu, 0608’30k A0BeaeHHs pakTy mepeby-
BaHHSI [IAO3PIOBAHOTO, OOBHHYBAYCHOTO B MDKHAPOAHOMY POBILYKY IIOKAAAAETHCS Ha CAIAYOTO,
[POKYpPOPa, AKHII ITIOAAB KAOTIOTAHHSI IPO 00paHHs 3an106ibkHOro 3axoay. KpuminaabHuit mpo-
LieCYaABHUI KOACKC YKpaiHU He BU3HAYAE IIPSIMO, SKHMU CAME AOKA3aMU Ma€ Oy TH AOBEACHO, 1110
0coba oroaomeHa y 6yA1>—5u<1/1151 i3 BUAIB posmIyKy (AepxaBHI/Iﬁ, MiXAEPKaBHUI, Mi}KHapoAHm?I).
OAHAK peraaMeHTye, 1o OPTaHOM AOCYAOBOTO PO3CAIAYBaHHs Ma€ OyTH BUHECEHA BIATIOBIAHA
[OCTaHOBA IIPO OroAoleHHs poautyky (4. 2 cr. 281 KITK Ykpainn).

KpumisaabHuIT IpoLiecyaAbHUIT KOACKC YKPATHU JKOAHHM YHHOM He 00YMOBAIO€ yXBaACHHS
CYAOBOTIO pillIeHHsI IIPO 0OGPaHHsI 3aII0GIXKHOIO 3aX0AY Y BUIASIAL TPHMAHHSI IIiA BapTOIO 32
BiACYTHOCTI IIiAO3PIOBAHOTO AOBEACHICTIO PaKTy mepeGyBaHHs TAKOT 0COGH Y MDKHAPOAHOMY
PO3IIyKY, a AHIIe BU3HAYA€ HEOOXiAHICTH Orosouenns ocobu y posuyk (4. 6 cr. 193, 4. 2
cr. 281 KITK Ykpainn). OTOTOXHEHHS HOHATTS OrOAOLICHHS 0cOOH B Mi>KHAPOAHMIT POSIIYK
inepebyBaHHs B TAKOMY PO3ILYKY HE IPYHTYIOThCS Ha SKOAHIH HOpMi 38aKOHOAABCTBA YKpaiHU.

A ToMy, 3 NO3HILii TPETHOTrO MiAXOAY, BUHECEHHS OPTaHOM AOCYAOBOTO PO3CAiAyBaHH
IOCTAHOBH PO OTOAOIIECHHS MiAO3PIOBAHOTO B MI>XKHAPOAHHI PO3IIYK TAa BHECEHHS BiAIIO-
BiAHHX BiAOMOCTeii A0 EAHHOTO PeeCTPy AOCYAOBHX PO3CAiAyBaHb MOYKHA BBAKATH AOCTATHIM
AASL ATBEPAKEHHI PaKTy OTOAOLICHHS 0COOHU Y MDKHAPOAHHUIA PO3IIYK B pO3yMiHHi BHMOT

cr. 281 KITK Vkpainu ta 4. 6 cr. 193 KITK Vipaiuu.

[Toao Baacue mpasua InTepmoay. Biamosiauo ao cr. 73 I'lpasua, cucrema crioimens Inteprnioay
CKAQAAETBCA 3 CYKYTTHOCTI TOBiAOMACHb, IO BUAQIOTBCA TTiA PISHUMHU KOABOPAMHM, H CTIEIiaAbHHX
CIOBIIIEHD, SAKi Hy6AiKy}OTbC$I B PaMKax CIielliaAbHOI B3AEMOA|T i He MATIAAQIOTD MiA TIOIEPEAHIO
KaTeropiro crosimens. CHOBICHHS 3 «4CPBOHUM KyTOM>» BHAI0TbCA 3a sarmuToM HIIB abo
MIXKHApOAHOI OpraHi3ariii, 1[0 Ma€ MPaBO 3AiMCHIOBATH PO3CAIAYBAaHHS Ta BECTH KPUMiHaAbHE
IPOBAAKCHHS 3 MCTORO BCTAHOBACHHS MiCLIE3HAXOAKCHHS PO3IIYKYBaHOI 0COOH, 1i saTpuMaHHS,
apemry, 260 OGMEKCHHS IIEPECYBaHHS 3 METOKO CKCTPAAHLLi, BUAAdi a60 TTOAIGHOT 3aKOHHOI Al
(ct. 82 TTpasua). Crarreio 83 IlpaBua BusHauCHi ClieniaAbHi YMOBH BHAAQHHS CHIOBIlLiCHb 3
«4€PBOHMM KyTOM>, 5IKi BAMAraioTh HAAQHH IIeBHOT I0pUAMIHOT iHpopMmanii (1. bu. 2 cr. 83
ITpasua), sokpema pabyay cripaBu, 0GBHHYBA4CHHSI, HOPMY 33KOHY, MAKCHMAABHO MOXKAHBC I10-
KapaHHs1, IOCHAAHHS Ha AiI0UHIA OpAep Ha apemT a60 CyAoBe pilleHHs 10AiGHOTO poAy (s1KIO
MO’KAHBO HallpaBASIETHCS KOIlis OpAcpa Ha apewT abo cyaoBe piluenns). [2]

TakuM 4MHOM, CAME OPAEP Ha apeIlT a60 BianOBiAHE CYAOBE pillIcHHS M€ MEPEAYBATU BUAAHHIO
CIOBIIEHHA 3 «4EPBOHUM KyTOM> . [HpOpMAIist PO NPHUIHATTS TAKOrO CYAOBOTO PillICHHS €
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OAHI€IO 3 IMACTaB AAST BUAQYI CITOBIIIEHHS 3 «YEPBOHUM KYTOM> . Tob6T0, AASL BHECEHHS 0OCOOU
B 623y AQHHX AASL pOSILYKY HCOOXiAHO HapaTH [HTEpIIOAY PIlICHHS CAIAIOTO CYAAL TIPO OOpaHHs
3arobi>KHOTro 3aXOAY Y BUTASIAL TPUMaHHS TaKoi ocobu mia BapTOIO. BoaHouac, BiATIOBiAHO AO
pimenni Komicii 3 koHTpoaio paiiais InTeprnoay, yXBaAeHOro Ha ACB'SIHOCTO ACBAITIH cecil, sika
BiaOyaach y mmepioa 3 27 atotoro Ao 3 6epesnst 2017 poxy, yXBaAn PO HAAAHHS AO3BOAY Ha 3aTPH-
MaHHS MIAO3PIOBAHOTO 3 METOIO IPUBOAY HE € 3arOOIKHUMHY 3aXOAAMH 1 BIAIIOBIAHO opaepamu
Ha apemr y posyminai ct. 83.2 (b, ii) ITpaua Opranisanii. [4]

3a3HaucHe CBIAYHTS I1PO XUOHICTD OKPEMHX ITO3UIIiH i BUCHOBKIB IIIOAO MOXXAHBOCTI YXBAACHHS
PILICHHS PO TPUMAHHI OCOOH I1ip BAPTOIO B IOPSIAKY, BU3HaueHOMY 4. 6 cT. 193 KITK Ykpainu,
AMIIE ITPU HASIBHOCTI IMIATBEPAXKEHHS PO3IIYKY ocobu InTepriosom, ocKiAbKM Mi>KHAPOAHMIT
posmyk oco6n kanasamu MOKII - InTepnosy Ta BiATIOBiAHO BHAQHHSI CIOBILICHHS 3
«4YEPBOHHM KYTOM>» MO>KAHBE AHILIE Y Pa3i HAAQHHS BIATIOBiAHOTO cyA0oBOrO pimenns. Came
OOIPYHTOBaHiCTh BHHECEHHS IOCTAHOBH PO OTOAOLICHHS 0COOU B Mi>KHAPOAHHI PO3ILYK,
TOOTO HasBHICTH AASI IbOTO NPABOBHX MiACTaB, BiAoBiaHO A0 KITK Vkpainu, marors 6yTH
nepeBipeHi CAiAYHM CYAAEIO AAST YXBAACHHS 3aKOHHOTO Ta o6rpyHTOBaHoro CYAOBOTO pillleHHSI.
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SApocaas BOPOHDKCBHKU,

crapumii serexTus Hanionasssoro anruxopymuiiinoro 6xopo Yipainu
€sren [IAHAVTOTOB,

aerexrus Hanionaspnoro anruxopynuiiinoro 6r0po Yxpainu

AKTYAABHIIIPOBAEMU HABYTTA
CTATYCY IIIAO3PHOBAHOI'O

IToBipoMAEHHS ITPO MIAO3PY — 11 MACYMOK CAIAYHX Ta IPOLIECYaABHUX Aill CTOPOHH 06BH-
HYBaY€HHs Ta K HACAIAOK, OAHA 3 HABAKAUBIIIMX NPOLECYAAbHHUX PillleHb, IKi NPUIMAIOThCSA
ITiA Yac AOCYAOBOTO PO3CAiAYBaHHS.

DakTHIHO 3 AAHOTO MOMEHTY HOYHHAETHCS CTAALS IPUTATHEHHS 0COOM A0 KPUMIHAABHOI
BIATIOBIAQABHOCTI. KpiM 1L[bOTO, CaM€ 3 ITbOTO MOMEHTY Y CAIA4OTO, TIPOKYPOPA Ta CTOPOHH 3aXUCTY
HabyBaOTCs1 HOBI IpaBa I 060B sI3KH.

Ha npaxtuui 0co6i oBiAOMASIIOTE PO TiA03PY, KOAH Y KPHMiHAABHOMY IIPOBaAKEHHI 3i6paHo
6am3bK0 70% Aoxasi. ITicast MOBIAOMACHHS PO MIAO3PY Yepes OOMEKCHICTD IPOLIECyaABHUX
CTPOKIB 3AIHICHIOIOTD KiHIEBI CAiAYI Ta TPOLIECyaAbHI Al 3614pa}0T1> AOAATKOBI AOKa3H.

V nucbMoBOMY MOBIAOMACHHS TIPO MIAO3PY MOPSIA 3 TEXHIYHUMH BUMOTaMH O0OB I3KOBO
BKa3yIOThCS 3MICT IIAO3PH, IIPaBOBa KBaAi(l)iKaLliﬂ KPUMiHAABHOTO IIPABOIIOPYIUEHHS, Y BUH-
HCHHI SIKOTO MIAO3PIOETHCS 0€00a, 13 3a3HAYCHHSM CTaTTi (sacTuHM cTarTi) 3aKOHY YKpalHH Tpo
KPHUMiHAABHY BIATIOBIAQABHICTb; CTHCAHI BUKAAA PaKTHYHHX OOCTABUH KPUMIHAABHOTO [PABO-
IIOPYLICHHSI, Y BYNHEHHI SKOTO MAO3PIOETHCS 0CO0a, Y TOMY YHCAI 3a3HAYCHHS Yacy, MicLs Ioro
BYMHCHH, 2 TAKOX IHIINX CYTTEBUX OOCTABUH, BIAOMUX Ha MOMCHT ITOBIAOMACHHS IIPO MAO3DY;
IpaBa MiAO3PIOBAHOIO.

I'Ipu womy y TakoMy mECEMOBOMY ITOBIAOMACHHI BIACYTHI TOCHAQHHS Ha KOHKPETHI AOKa3H,
SIKi MICTATBCS B MaTepiaAaX KPUMIHAABHOTO IIPOBAAXKEHHS.

HesBaxaroun Ha Te, M0 paKTHYHO MOBIAOMACHHS IIPO ITAO3PY AA€ 6iabIne IIPaB CTOPOHi
3aXMCTY, Y HEl BUHMKA€E 6iAbIlIE MOKAUBOCTEH AAS 3aXMCTY Bia 06BI/IHYB&‘ICHH}I, € NPAKTHKA, 110
CTOPOHA 3aXUCTY HAMATA€TLCS YXHAATHCS BiA OTPUMAHHS MOBIAOMAEHHS PO I1iAO3PY.

3ripno 3 KITK Ykpainu ocobi BPYYa€ThCA MiA03pa:

1. ocobucro;

2.y BUIIaAKY HEMOXKAMBOCTI BPYd4eHHs 0cobHCTO — y criocib, mepeabadenmii num Koaex-
COM AASI BpY4YEHHS TOBIAOMACHb

3riano 3 4. 3 cr. 111 KITK Ykpainn, moBiaomaeHHs y KpUMiHAABHOMY HPOBAAXKEHHI 3Aiiic-
HIOETBCA y BUMaAKax, epeabadennx num Koaekcom, y mopsiaky, nepeabadenomy raasoo 11 mporo
KOACKCY, 32 BUHATKOM ITOAOKEHD IMIOAO 3MICTY MOBIAOMACHHS Ta HACAIAKIB Henpn6yTTs( ocobu.

Biamosiano A0 4. 1 cr. 135 KITK Ykpaitu, ocoba BUKAUKAETBCS AO CAIAIOTO, IPOKYpOPa,
CAIAYOTO CYAAL CYAY LIASIXOM BPYY€EHHS MOBICTKH PO BUKAUK, HAAICAAHHS 1i IIOIITOIO, EAEKTPO-
HHOIO IIOIITOK Y PaKCUMIABHUM 3B > SI3KOM, 3AIIICHCHHS BUKAHUKY I10 TeAePOHY 260 TeACrpaMoro.

3riaHo 3 4. 2 c1. 135 KITK Ykpainu, Y pasi TumuacoBoi BiacyTHOCTI 0cobu 3a MicLieM mpo-
JKHBAHHSI [IOBICTKA AASL IIepeAadi Tl BPYHa€eThCst IMiA POSITHCKY AOPOCAOMY YAeHY ciM'i 0cobu 4u
iH1Iiit 0cobi, s1Ka 3 Helo IIPO)KUBAE, JKUTAOBO-EKCIIAyaTALIHIE Opranisanii 3a MicLIeM TPOXXUBAHHS
ocobu a60 apminicTpauii sa MicieM 1i po6oTu.
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Bumaa0K HEMOXAMBOCTI BpYYCHHSI OBIAOMACHH IIPO IHA03PY OCOBHCTO € HalbiAbII AMC-
KYCiMHUM Y IOPUAUYHIMN CITiABHOTI.

V pasi HeHaAEKHOTO MOBIAOMACHHSI IIPO MIAO3PY BCSI TOAAABLIA poboTa CTOpOHH 06BUHY-
BAYEHHS HiBEAIOETHCS.

Ha npakTuii 3ycTpivatoThcst HACTYIHI IPOOACMHU IIPH HEMOKXAUBOCTI BPYYCHHS [IMCHMOBUX
MOBiAOMAEHb IIPO IiAO3PY 0cO6MCTO Ta MO3ULIT KACALIiHUX i AEASIIHIX CYAIB IIIOAO BUPIIIEHHS
TaKUX IPOOACM.

1. BpyyeHHs miA03pH creniaAbHOMY CyG €KTY.

Bxasany curyaniio Bupimeno y mocranosi Bepxosnoro Cyay Big 11 rpyans 2019 poxy y
crpasi N° 536/2475/14-k http://www.reyestr.court.gov.ua/Review/86365236 , soxpema, Bpy-
YCHHSI TIAO3PH CIICLiaABHUM €y’ €KTaM BUSHAYCHUM 3aKOHOAABCTBOM AHaAI3 HABEACHOTO BHLIE
nepeAiKy Kareropit 0cib, IMOAO SKUX KPUMiHAABHUM 3aKOHOAABCTBOM YKPaiHM BCTAaHOBACHUE
0cOGAMBHI NOPAAOK KPHMIHAABHOTO IPOBAAXKCHHSL, IIIATBEPAXKYE BUCHOBOK, BUKAAACHHUI KO-
A€TI€I0 CYAAIB, TIPO Te, 110 AOAATKOBA IAPaHTisl y $OPMI BCTAHOBACHHSI CIIEI[iaABHOI IPOLIEAYPU
3AINICHEHHS TIOBIAOMAEHHS IIPO ITIAO3PY LIMM KaTEropisim ocib moasirae came y IepeBipLi mACTaB i
HACTYITHOMY CKA2AQHHI Ta IAIHCAHHI IOBIAOMACHHS BUSHAYCHUMH 3aKOHOM €y0 extamu. OpHaK
[I0AAABLIIE BPYYCHHSI [IHCHbMOBOI IIAO3PH OKPECACHUM KaTErOPisiM 0cib He BIIAMBA€E Ha TOCHACH-
HA 260 mocAabACHHS ITHX rapanriit. Cam 1o cobi daxr ocobucroi nepeAadi MOBIAOMAEHHS IIPO
mA03py HE 3a6esne‘{ye AOAATKOBOTO 3aXMCTY aHi CyAAl, aHi iHIIHX 0ci6, MoAO AKHX BU3HAYECHO
CrieniaAbHUIH MTOPSAAOK 3AICHEHHS IIOBIAOMAEHHS TIPO IAO3DY.

Taxum yunom, Beauxa Ilarama Bepxosuozo Cydy ditimaa 8ucHo6xY, uso 8py4ents no-
BIAOMACHHSI IIPO ILAOSPY CYAAI IHIIOIO YIIOBHOBAXCHOIO 00600 32 yMOBH, IO pileHHs GyA0

IpHUIHsTE Ta nianncane BusHadeHnM Ha 1ie ctarteio 481 KITK Yipainu cy6’exrom, He mopymrye
rapaHTii CyAAIBCHKOI HE3AAEKHOCTI.

Bkasana nosunis sHaiimaa cBoe niarBepaxenns B yxsaai AIT BAKC Bia 06.02.2020 o
cpasi N2 991/590/20, http://www.reyestr.court.gov.ua/Review/87548231.

Kpim 11p0ro, Bkasanoo nmocranosoio Beankoi masatu BepxosHoro cyay BusnaueHo, mo lene-
PAABHHI IPOKYpOp 260 FOro 3aCTyIHUK He 060B SI3KOBO MAIOTh Y IPYIL IIPOKYPOPIB AASL TOTO,
11106 MiAITMCATH TOBIAOMAEHHS PO MiA03pY.

2. Bpyyenns nipo3pu 0co6i, mo nepeGyBae 32 KOPAOHOM.

Yxsasa AIT BAKC Big 21.02.2020 y crpasi N¢ 991/982/20, http://reyestr.court.gov.ua/
Review/87873369 «Y paHOMY BHIIaAKY, IIMCbMOBE IIOBIAOMACHHS IIPO MIAO3PY MiAO3pIOBaHIM
ckaaaeno 22.01.2020 poky Ta miamucano sactynHukoM lenepaspHoro mpokypopa. Ha miacrasi
AOpyH4eHHs 3acTynHUKa [eHepaAbHOTO POKypopa, B opsiaKy actiu 2 crarti 481 KITK aopydeHo
CTapIIOMY IPYIIH IIPOKYPOPIB y KPUMiHAABHOMY IIPOBAAYKEHHI BDYYUTH ITIAO3PIOBAHIH TOBIAOMACHHS
po mip03py. Y 8B's13Ky 3 IepeOyBaHHSIM MIAO3PIOBAHOI 32 MEXaMU TEPUTOPIi YKpaiHH HAa MOMEHT
CKA2AQHHSI IIOBIAOMACHHS IIPO MiAO3PY, IIPOKYPOPOM 32 AOIIOMOTOK) IIPOTPAMHOTO 3a0€3IICYeHHS
MECEHAXKEPA <<WhatsApp > Ha HOMep TeAeOHa, AKUM KOPHUCTYEThCS Miao3proBaHa, 22.01.2020 poxy
HAAICAQHO CKAHOBAaHY KOIIiIO IIHCHMOBOTO ITOBIAOMACHHS IIPO IAO3PY Ta HAIIPABACHO MOBICTKY
npo BUKAUK A0 HaljionaAbHOro aHTHKOpPYILIiHHOTO 610po Yipainu, npo 10 ckaaAcHi BiAioBiaHi
nporecyasbHi aookymenTu. 27.01.2020 poxy npoxypopom B npumimenni HarionassHoro antu-
KOPYINUiHHOro 610po Vipainu ocobucro BPYYEHO ITiAO3PIOBAHIH ITHCHMOBE IIOBIAOMAEHHS IIPO
MiAO3pPY Y BYMHEHHI 3a3HAYCHOTO KPUMIHAABHOTO mpasonopyueHns. Omke, miao3proBasa Oyaa
HAACKHUM YHHOM IOBIAOMAEHA ITPO MIAO3PY Y BANHEHHI KPHUMiHAABHOTO TPABOIOPYLICHHS. »
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Vxsaaa AITBAKC Bip 03 annms 2020 poky o cripasi N¢ 991/4794/20 http://www.reyestr.
court.gov.ua/Review/90289371 «..Kpim roro, opranom A0CyAOBOTO po3cAiAyBaHHs BCTAHOBACHO
BIACYTHICTb 0cobH Ta YACHIB HOro POAMHHM 3a MicClleM HOTo peecTpariii Ta OCTAaHHIM BiAOMHM
MicCI[eM MTPOXKUBAHHA.

3a Takux 06CTaBUH, TOBIAOMACHHS IIPO MA03PY 6YAO BPYYCHO IIPEACTABHHUKY KHTAOBO-CKC-
IAyaTalifHOI OpraHisanii 3a MicIieM peecTparlii Ta OCTAaHHIM BIAOMUM MiCIIEM IIPOXKMBAHHS ocobu,
a came, Marictpy TexHiuHOI AlabHuLi JKEA «Xpemaruk» 0co6aS, mpo 110 cKAAACHO BIATIOBIAHMI
npotokoa Bia 22.01.2020 p. (1. 2 a.c. 185-186).

3asHaycHi AOKA3H CBIAYATH IIPO HAACIKHE BUKOHAHHS OPIaHOM AOCYAOBOTO PO3CAIAYBaHHsI
Bumor cT. c1. 278, 135 KITK Ykpainu npu BpydeHH] NMCbMOBOTO MOBIAOMACHHSI IIPO MAO3PY
0cobu, Ta HabyTTs OCTAHHIM CTATYCY AO3PIOBAHOTO Y AAHOMY KPUMIHAABHOMY IIPOBAAKECHHI.

AoBOAN 3aXHCHMKA TIPO Te, 110 IOBIAOMACHHS IIPO MIiA03PY MaAo 6yTH BpyueHO 0cobH 3a
npasuaamu 4. 7 ¢1. 135 KITK Yipainu koaerist cyaAiB OIiHIO€ KPUTHYHO, OCKIABKH B MaTepiaAax
IPOBAAXKCHHS BIACY THI HAACKHI AOKYMCHTAABHI MIATBEPAJKCHHSI TOTO, 1[0 0COOH ACTaABHO IIPO-
XKHBa€ 32 MeKaMu YKpain, 3okpema, y Crioaydennx Illrarax Amepuxu.»

3. Bpyuenns mip03pu 0co6i, o nepeGyBae Ha AiKyBaHHs i Yepes CTaH 3AOPOB’S He

MOTAQ CHPUIHATH IAO3PY.

Yxsasa AIT BAKC Bia 06.02.2020 no cnipasi N¢ 991/590/20, http://www.reyestr.court.
gov.ua/Review/87548231 «Y AcHB CKAQACHHS IOBIAOMACHHS IIPO MiA03py 0co6a mocTynmaa
Ha CTalliOHApHE AIKYBaHHS AO MEAMYHOTO LIEHTPY B CTaHi MEAMKAMEHTO3HOTO CHY, HA MOMCHT
AOCTABACHHS Y BiAAIACHHSI OyB HEAOCTYIIHMI NPOAYKTHBHOMY BepGaabHOMY KOHTaKTY. OToKe,
CTaHOM Ha TaKy ATy 0coba 3a CTaHOM 3A0POB’31 6yAa HE3AATHOIO 0COGHCTO OTPUMATH MOBIAOM-
ACHHS IIPO MiA03pPY. B 1ipoMy BuITaAKy HeOTpHMaHHS 0cOGHCTO MOBIAOMACHHS IIPO MAO3PY
He 6yA0 06yMOBACHO GE3AIIABHICTIO OpTraHy AOCYAOBOIO PO3CAIAYBaHHS, 00i3HAHICTH Oprany
AOCYAOBOTO PO3CAIAYBAHHS IIOAO AIICHOTO MicIis nepcGyBaHHﬂ ocobu He BIIAMHYAQ Ha TIOPSAOK
BPYYEHHS TOBIAOMAEHHS PO MiA03DY. 3a Taxux ob6cTaBHH, 3a YMOB THMYACOBOI BiACYTHOCTi
0co6H 32 MicIieM IIPOKUBAHHS Ta HEMOKAMBOCTI 3 00 €KTMBHUX NPUHH OCOOHCTO OTPUMATH
HIOBIAOMAEHHS IIPO MiAO3DY, BPYYEHHS MOBIAOMAEHHS ITPO MAO3PY HOTO APYXKHHI 3AIFICHEHO B
HOPAAKY, HCPCAGS.‘ICHOMY KITK.»

4. BpydeHHs mia03pH 0co6i, 0 He TOBIAOMASIAA PO 3MiHY CBOTO MiCIis IPO>KHBaH-

HI, IPEACTABHUKAM )XHTAOBO-EKCIAyaTaliiHOT OpraHi3anii 3a MicieM peecrpanii
Ta 32 OCTAHHIM BiAOMHM MiCII€M IIP O>KMBAaHHS.

Vxsasa AITBAKC Big 09.12.2019 o cripasi N¢ 991/606/19, http://www.reyestr.court.gov.
ua/Review/86330333, «ITpu yomy He Mae 06OB SI3KY IIPEACTABHIKA XUTAOBO-CKCIIAYATALIIHHOT
opraHisaiii IOBIAOMUTH TaKy 0cofy PO BUKAHK AO CAIAYOTO, IPOKYPOpa, CYAY YH BPYYHTH
111 poLieCyaAbHI AOKYMEHTH, TaKe BPYYEHHS HAAAE MOXKAMBICTb AI3HATHCh PO HAAXOAMKEHHS
IOBIAOMAEHD HE AHILE BiA IPABOOXOPOHHOIO OpraHy)

«IToBigomacHHs npo miao3py BpydyeHo 17.07.2018 poxy mis po3MHCKY MPEACTABHUKAM
JKMTAOBO-EKCIIAyaTal[iIHUX OPTaHi3alliil 32 MiClleM peecTpalil Ta 32 OCTAHHIM BIAOMHMM MicIieM
NpO>KUBaHHs MiA03pIoBaHoro. Koaerist cypsAiB BBaXae, 1110 OPraH AOCyAOBOTO PO3CAIAYBAHHS BXKUB
3aXOAIB AASI BpYYCHHS 0€001 OBIAOMACHHSI IIPO MAO3PY B IOPSIAKY, IIEPEADAICHOMY YaCTHHOIO 2
crarti 135 KITK, a ToMy IIOrOAXy€ThCsE 3 BUCHOBKOM CAIAYOTO CYAAL IIPO HAOYTTS HUM IPOLie-
CYaABHOTO CTaTYCY MAO3PIOBaHOTrO. AOBOAM 3aXUCTY PO 3aKOHOAABYY BUMOTY IPEACTABHIKAM
JKUTAOBO-EKCIIAyaTalliHiHUX opra}{isauiﬁ MEPEAATH OBIAOMAEHHS TTPO niAospy 0cobi CAYIIHI, aA€
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BHCHOBKY CAIA4OTO cyaAl He crpocToByIoTh, ockiabku KITK nmos’s3ye HabyTTs1 nporecyaspHoro
CTaTyCy MiAO3PIOBAHOTO, MiCI[E3HAXOAJKEHHS SIKOTO HE BCTAHOBACHO, CAMeE 3 BXXHUTTAM 3aXOAIB
3 BPY4CHHS [TOBIAOMACHHS OPTaHOM AOCYAOBOTO poacaipyBanHs. 3a smictom crarti 135 KITK
AOTPHMAaHHS IIPaB 0COOH, sIKa THMYACOBO HE IIPOXKMBAE 32 MICLIEM PEECTPALIiL, HE ITOBIAOMASIE IIPO
3MiHy MiCLIsl IPOXKMBAHHSI OPTaHU PEECTPaLlil, )KUTAOBO-CKCIIAYaTALifHI OpraHy abo IepexoBy-
€THCS BiA OPTaHiB AOCYAOBOTO PO3CAIAYBaHHS ITOASITAE HE B 0605’513Ky YAeHiB ciM T, aAMiHicTparil
3a MicLieM poGOTH, XKUTAOBO-EKCIIAYaTALIIHHOI OpraHisaLlil OBIAOMUTH TaKy 0co0y PO BUKAHK
AO CAIAYOTO, IPOKYPOPA, CYAY UM BPYYHTH il IpoOLeCyaAbHi AOKYMEHTH (X04Ya Takuii 060B 130K
IIpH HAABHOCTi MOKAMBOCTI 6€3yMOBHO Mae 6yTH BUKOHAHMI1), a B TOMY, IO TIPO CBill BUKAMK
YH HAAXOAJKCHHS 1HIIHX ITOBIAOMACHB 0CO0a MOYXE AI3HATHCSA HE TIABKH BiA MPaBOOXOPOHHUX
OPraHiB YM CyAY, a 1 3 iHIIUX, AOCTYITHUX AAS HEl, AXKEPEA.>
5. BpyueHHs IOBIAOMACHHS IPO MiAO3PY IHIIMM CAIAYHM 260 IPOKYPOPOM, aHIXK
THM, SIKHH HOTO MIANKCAB, 32 yMOBH, AKIIO YCi BOHU YIIOBHOBA KEHi Ha 3AilCHEH-
HS BiATIOBIAHOTO AOCYAOBOTO PO3CAiAYBaHHS, HE € HOPYIICHHSIM BCTAHOBACHOTO
HOPSIAKY OBiAOMAEHHA npo miao3py. Yxsasa AIT BAKC Bia 26.02.2020 no cripasi
Ne 991/1243/20, http://www.reyestr.court.gov.ua/Review/87947368 «Bpyuenns
IpOLECyaAbHOTO AOKYMeHTa (II0BiAOMAEHHS IIPO MiAO3PY),  TAKOXK IIOBIAOMACHHSL
i pog’sicHenns (32 HEOOXiAHOCTI) IPaB MiAO3PIOBAHOMY € KIHLICBMM ETAIIOM, KUM
3aBEPIIYETHCS MPOLICAYPA 3AIMCHEHHS ITOBIAOMACHHS TIPO MiA03pY. Bpyuenus rexery
MOBIAOMACHHSI TIPO MIAOSPY IHIIMM CAIAIMM 260 IPOKYPOPOM, aHIX THM, KM HOTO
MATHCAB, 32 YMOBH, SKIIO yCi BOHU YIIOBHOBA)KEHI Ha 3AIMICHEHHS BIATTOBIAHOTO
AOCYAOBOTO PO3CAIAYBAHHSI, HISIKMM YMHOM HE BIIAMBA€E Ha HAbyTTs 0cobor0 cTarycy
MiAO3PIOBAHOTO. Tomy, KOAETIsI CyAAIB HE TPUIMAE 1€l AOBiA 3aXHCHUKA, BKa3aHUH y
ameASLIMHINA CKapsi, I0AO BPYYCHHS AOSPH HEYIIOBHOBAXCHOK 0c00010.>

(Yxsasa AIT BAKC sip 26.02.2020 no cripasi Ne 991/1243/20, http://www.reyestr.court.
gov.ua/Review/87947368).
6. BpydeHHst HiAO3pH LIASIXOM HANPABACHHSI 3AIIHTY PO MiDKHAPOAHY IIPABOBY AO-
IOMOTY, Y pa3i HOBiAOMACHH 0CO00I0 PO THMYACOBE NEPEGYBAHHS 32 KOPAOHOM
Ta BiAMOBA BiA OTPHMaHH: NHUCbMOBOIO NOBIAOMAEHHS IIPO IiAO3PY Bia KOMIIE-
TEHTHHX OPTaHiB ACP>KABHOT BAAAM € HAAC)KHHM BPYYCHHAM MA03pH

Yxsana AITBAKC 06 tpasrs 2020 poxy no cipasi Ne 4910/16/19-x http://www.reyestr.court.
gov.ua/Review/89153308 «Ha miacrasi BuKaaAeHOro, He3BaXKAIOYH HA BUCHOBOK CAIAYOTO CyAAT
I0AO HAACKHOTO AOTPUMAHHSI [IOBIAOMACHHS 0COOH IPO MIA03PY 32 IOAOXKEHHAMH 4.2 cT.135
KIIK Ykpainu, BbavaeThCs, MO $aKTUYHO IpU 3AIFICHEHH] TOBIAOMAEHHS IPO MiA03pY Bia 02
skoBrHs1 2018 poxy opraHOoM AOCYAOBOTO pO3cAiAyBaHHS AOTpUMaHO sk BuMory 4.2 c1.135 KITK
Vipainn, Tak i 9.7 cr.137 KITK Ykpainn, y 3B’;131<y 3 YMM IIOCHAAHHS B aNEASLIIHUX CKaprax Ha
HEAOTPUMAHHSI IIOPSIAKY BPYYEHHSI IIHCHMOBOTO IMOBIAOMACHHS IIPO IHAO3PY 32 ITOAOKCHHAMH 4.7
cr.135 KITK Ykpainu He € TakuMy, 140 BIATIOBIAQIOTh paKTHIHUM 0OCTaBUHAM IIPOBAAXKCHHSL. >

7. BpyueHHs HOBiAOMAEHH: GaTbKY iAO3PIOBAHOTO, IPHU NepeOyBaHHi miA03proBa-

HOTO 32 KOPAOHOM € HAACKHHM.

YxBaaa Bia 06 ancronapa 2019 3anopisbkoro aneasiuifinoro cyay y cpasi N¢ 335/9135/19 poxy
hetp://www.reyestr.court.gov.ua/Review/85610450;

YxBaaaBia 18 ancronapa 2019 poxy 3anopispkoro arneastuiitHoro cyay y cnipasi N2 335/9133/19
http://www.reyestr.court.gov.ua/Review/85898935;
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9.

Bpyuenns noBiAOMACHH IPO MiAO3PY 6aThKAMHU iAO3PIOBAHOTO YH iHIIOMY HO-
BHOAITHBOMY YA€HY CiM’I IIPH IOT0 HEsIBILi AO CAIAYOTO 200 IPOKYpOpa € HaASK-
HHM BpPYYCHHSIM.

Vxsasa Big 30.01.2014 y ciipasi 398/468/14-x Anessiitnoro cyay Kipoorpaacskoi
obaacri http://www.reyestr.court.gov.ua/Review/36941108;

Vxsasa Bia 13 uepsrs 2019 poxy Aoserpkoro aneasuiitaoro cyay 242/2614/19 htep://
www.reyestr.court.gov.ua/Review/82412785;

VxBasa Bip 12 cepniast 2020 poxy an BAKC y cipasi N¢ 991/6407/20 htep://www.reyestr.
court.gov.ua/Review/90958055;

VxBana Bip 28 ciunst 2020 poxy 3anopisbkoro aneasitiiinoro cyay y cipasi Ne 320/6855/16-
K http://www.reyestr.court.gov.ua/Review/87481719;

Bpyuennst HOBIAOMACHHSI IIPO IAO3PY YePes 3aXHCHUKA HE € HAACKHHM.

-YxBana Bia 21 kBitHs1 2020 poky AOHEBKOrO aneAsnifiHOro cyay y cripasi N¢ 243/2258/18
http://www.reyestr.court.gov.ua/Review/88856153;

- Oxpema aymxa cyaai AIT BAKC Huxudoposa A.C., BukaaacHa B yxsaai Bip 18 ceprnst
2020 poxy y cripasi N¢ 991/6413/20 hetp://www.reyestr.court.gov.ua/Review/91134651;

10.

HanpasaeHHs 1ia03pH 3aco0aMu IOIITOBOTO 3B 3Ky 3a MiCIeM peecTpanii Ta
OCTaHHIM BIAOMHM MiCI|€eM IIPO)KHBAHHA:

Yxsaaa Bia 18 cepras 2020 poxy AIT BAKC y cripasi N¢ 991/6413/20 http://www.
reyestr.court.gov.ua/Review/91134650

Yxsana Bip 17 uepsrst 2020 poky CyMcbKoro ameasiniitHoro cya y cipasi N¢592/4231/20
http://www.reyestr.court.gov.ua/Review/89958028, Buxia 3a MiciieM mpo>kuBaHHs;
Yxsasa Bia 04 atotoro 2020 poxy an BAKC y cnpasi N¢ 991/3010/19 http://www.
reyestr.court.gov.ua/Review/87452255;

VxBasaa Bip 13 kBitHa 2020 poxy AHIIPOBCHKOTO ameAsLIiHHOIO CyAy y cHpasi
Ne 203/2843/19 http://www.reyestr.court.gov.ua/Review/88834944, a Taxox 3a Mic-
LIE3HAXOAKEHHAM MaiiHa.

Yxsaaa Bia 13 tpasnst 2020 poxy AITBAKC y ciipasi N¢ 757/37692/19-k http://www.
reyestr.court.gov.ua/Review/89274229;

03 uepsrs 2020 poxy an BAKC y cripasi N¢ 991/2928/20 http://www.reyestr.court.
gov.ua/Review/89737870;

BiacyTHi BiaAoMOCTi PO BpyueHHS 32 OCTAHHIM MiCIIeM IIPOXXHBAHHS YU peecTpantii 18 rpasmst

2020 poxy AbBiBchKOTO ameastiiiHoro cyay y cipasi Ne 441/1/18 hetp://www.reyestr.court.gov.
ua/Review/89361617

11.

Cnpo6a Bpy4YeHH IIOBiAOMACHHS APY KHHI IAO3PIOBAHOTO 6e3 AOKA3iB OTpHMAaH-
Hs1 HEI0 BKa3aHOTO MOBiAOMAEHHS HE € HAAC)KHAM BPYICHHAM:

YxBaaaBip 16.07.2020 AoHeupkoro aneasuiitHoro cyay y cipasi N¢ 241/1665/19 heep://
www.reyestr.court.gov.ua/Review/90477801;

YxBaaa Bia 01.06.2020 poxy Oaecbkuil aneastiiiiuuii cyp y cipasi N¢ 505/1161/20
http://www.reyestr.court.gov.ua/Review/89673252;

. Bpyuenns moBisoMAecHHSA Ipo miA03py A0 BHeceHH: BisomocTeit B EPAP npo

BYHHEHE KPHMiHaAbHE npaBonopymeHHs € nopymennsam sumor KITK Yipainn:
YxBasa Bia 15 6epesnst 2019 poky AOHeLbKOro anmeAsiiiiHOro cyay y crpasi N
263/11808/18 http://www.reyestr.court.gov.ua/Review/80554339;

41 0608 A3KOBE 3BEPHEHHSA A0 [HTEpIOAY AAS oGpaHH;I 3anobixxHoro 3aX0AY 0co0i, sKa
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MEPEXOBYETHCS 32 KOPAOHOM

o YxBasaBia 26 rpyans 2019 poxy Iano-PpaHKiBchKoro aneAsiiiiHoOro cyay y cipasi N
344/22024/19 http://www.reyestr.court.gov.ua/Review/86728213

o Vxmaaa Bip 26 tpasus 2020 poxy AIT BAKC y cnpasi Ne 991/3620/20 hetp://www.
reyestr.court.gov.ua/Review/89532611 IIpu 11bomy, caiA BiASHAYUTH, 110 HE AUBASYHCH
Ha Ba)KAMBICTh BHECEHHs BIAOMOCTEH NMPO Mi>XKHAPOAHHUH PO3IIYK ocobu A0 Eannoro
PCECTPY AOCYAOBHX PO3CAiAyBaHb, BUpIIIAABHUM IpH 0OpaHHI 3aI001KHOTO 3aX0AY y
BUIASIAL TPUMaHHS IIAOSPIOBAHOTO IIiA BApPTOI0 Ma€ OyTH Te, 94U OOIPYHTOBAHO [OrO
OTOAOIIEHO B PO3IIYK, a CAME: YU MiCTUTh KAOTIOTAHHS AOCTAaTHI AQHi, IKi BKa3yIOTh Ha
O3HAKHM 3aAMLICHHs 0C06010 TepuTOpii YKpaiHM i 3HAXOAXKEHHS 32 i MEKAMU 3 METOIO
NEpEXOBYBAHHS BiA OPTaHY AOCYAOBOTO PO3CAIAYBAaHHS i CYAY.

13. 3aificHEHHA yCiX MOXKAMBHX 3aXO0AIB AAS BPYYECHHA MAO3PH y Pa3i KOAM Miciie
3HAXOAKEHHSI MIAO3PIOBAHOTO HEBiAOME;

22 ciunst 2020 poxy AITBAKC y cipasi N¢ 910/227/19 http://www.reyestr.court.gov.ua/
Review/87148111.

Kpim 1poro, npo6aeMHOI0 € cHTyallist 3 IPUBOAY BPYYCHHs 0co0i, siKa He MaAa i He Ma€ 11o-
CTIMHOTO MiCIIS IIPOXXMBAHHSA i MaliHa B YKpaiHi, a TAKOX € POMAASHHHOM iHO3EMHOI ACPYKABH,
32 YMOBU BIAMOBU KOMIIETEHTHHMX OPTaHiB iHO3eMHOI A€PKaBU BUKOHATH 3AITUT ITPO Mi>KHAPOAHO
MIPaBOBY AOIIOMOTY.

Biraaiin TAITIEAIOK
CTapuIuil HAyKOBHH cnino6iTHm< BiAAIAYy KPHMiHAABHOTO IPaBa, KPUMiHOAOTIT Ta
cypaoycrporo IncruryTy Aep>xasu i mpasa imeni B.M. Kopenskoro HAH Ykpaiuu, x.50.H.

(AE)KPUMIHAAI3ALILI AEKAAPYBAHH
HEAOCTOBIPHOI IHOOPMAILIIIL:
APIT'YMEHTU TA HACAIAKH

IIporsrom 2019 — 2020 poxkis Koncruryuiiinuii Cya Ykpainu yXBasuB AcKiAbKa pillieHb,
npo6AEMaTHKA SIKUX TICHO TIOB’5I3aHa i3 IMTaHHAM KpUMiHaAisaliii CyciAbHO HeOe3MeIHUX ALSHD
Ta ACKPUMiHaAi3allii K 11 BIAA3EPKAACHHSM. Le PilIEHHS CTOCOBHO HEKOHCTUTYLIITHOCTI cTaTei

(B mopsiAKy xpoHnoaorii yxsasenns) 3682, 375, 3661 KK Ypainn.

V PimenHi, sikum BusHano HekoHcTuTyniiHOW cTartio 3661 KK, Cya 3ayBaskus, 1o «kpu-
MiHaAi3a1lisl KOHKPETHOTO BYMHKY AIOAUHHM MOXKAMBA 32 YMOBH, SIKIIO LI€ BIATIOBiAQ€E, 30KpeMa,
CYKYITHOCTI TAKMX KPUTEPIiB: 3HAYHA (cyTTeBa) CycIiAbHa HeGesIeKa AlSHHS; MOMMPCHHS
AHAAOTIYHUX AISIHb Y CYCITIABCTBI; HeePEKTUBHICTD IHIINX raAy3€BUX IPABOBUX 3acobiB BIIAUBY
HA 3a3HAYEHI AISHHS; HEMOXAMBICTD YCIIIIHOL 60POT]>61/I 3 AISHHSM MEHII PENpeCUBHUMU
MeTOAAMH. Y pasi HEAOTPHMAHHS 3aKOHOAABLIEM BKAa3aHMX KPUTEPiiB KpuMiHaAisanii Moxe
BUHUKHYTH CUTYaLisl, KOAH 3AOYMHOM OYA€ BUSHAHO AISIHHS, SKOMY HE IIPUTAMaHHI AOCTaTHI
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AAS KpHMiHAAI3AII{i XapaKTep Ta CTYMiHb CYCITIABHOI IKOAM. Y TAKOMY BUITAAKY KpUMiHaAi3a1lis
3AIHCHIOETBCS 32 BIACYTHOCTI AASI ITHOTO MIACTAB, i 32 I PE3yABTaTOM 3AOYMHOM BU3HAETHCS AISTHH,
siKe 06 €KTHBHO TaKHM He €»°°,

TyT, SIK 6a4rnMo, Cy,A. (Acmo CIpOLIYIOYH pcaAbHiCTb) OTOTOXKHIOE KpUTEPii KpuMiHaAizanil
Ta Il MACTABY, 2 TAKOXX CHHOHIMIYHO BUKOPHCTOBYE IIOHATTS «CyCIiAbHA Hebeaneka» AiSHHS
Ta «CYCIIABHA IKOAA>, sika oMy npuramaHHa. Aaai Cys AOBOAI HEKOHKPETHO 3a3HAYAE, IO
BHACAIAOK LIbOTO CTBOPIOKOTHCS 3AKOHOAABY] OCHOBH AASL O€3ITIACTABHOTO IPUTATHEHHS AO KPHMi-
HaABHOI BIATIOBIAQABHOCTI (T06To CTBOPIOIOTBCS MACTABU AAST 6e3MiACTABHOTO nporecy — B.F.) 3a
AISIHHS, 32 SIKE HACTA€ MEHII CYBOPA IOPUAUYHA BiATIOBIAAABHICTD, i LI€ MOPYIy€ KOHCTUTYLIHHMIT
HNPUHLIUII BEPXOBEHCTBA IIPaBa.

3aAHIIAETHCS BIAKPUTHM ITHTAHHS IIPO AKEPEAO 6€3aIIeASLIIHOTO BUCHOBKY PO MO>KAMBICTD
HACTaHHS AMIIE MEHII CyBOPOI (Hi}K KPI/IMiHaAbHa) BiAmOBipaAbHOCTI 32 eBHe AistHHsY . [TeBHOIO
miporo Cya BIATIOBiAA€ Ha I1€ TUTAHHS TAKUM YHHOM: «3a CBOEIO IIPABOBOIO MPHPOAOIO IIOAAHHS
Cy0’€KTOM ACKAAQPYBaHHs 3aBIAOMO HEAOCTOBIPHHUX BIAOMOCTEH y A€KAapaLil, a TAKOX YMHCHE
HEITOAAHHS ACKAAPALII X0 i CBiAYATh PO NOPYIIEHHS BUMOT aHTHKOPYIIIIHHOIO 3aKOHOAABCTBA,
OAHAK TaKi AISHHS He 3AaTHI 3aII0AIATU ICTOTHOI IKOAU $i3UYHIH Y IOPUAMYHII 0cobi, CyCIliAb-
cTBY 260 Aep>KaBi B 00Csirax, HeOOXIAHUX AASI BU3HAHHS IX CYCIIABHO HeOe3IICYHUMH BIALIOBIAHO
a0 Bumor crarti 11 KK Yipainn».

Sk 6auumo, Cya 3AifiCHIOE BAACHY OLIIHKY CyCITIABHOI HeOe3IEeYHOCT] AISIHHS, He HABOASYU
I[IPU L{bOMY ACTAABHHX aPI'YMECHTIB, Y4OMY HEAOCTOBIPHE ACKAAPYBAHHSI HE € TAKUM HEOE3IEYHHM,
SIK, HATIPUKAAA, HE3aKOHHHII 110CiB 260 He3aKOHHE BUPOLLBAHHS CHOTBOPHOIO MaKy B KiAbKO-
CTi Bip CTa AO IT>ATHCOT POCAMH 49U KOHOIEAD Y KIABKOCTI Bip ACCATH AO I>SATACCATU POCAUH,
abo0 npuxoByBaHHs AokyMeHTiB HarjionaabHoro apxiBHoro gposay, siki € saounnamu. Tum He
MEHIIIE, KOHCTHTyuiﬁHI/Iﬁ CyA BBAKAE, 10 «BCTAHOBAEHHS KPUMiHAABHOI BiAITOBIAAABHOCTI 32
AEKAAPYBAHHS 3aBiAOMO HEAOCTOBIPHHMX BIAOMOCTEH y AEKAAPAILil, & TAKOX YMUCHE HETTOAAHHS
Cy0’€KTOM ACKAAPYBaHHS ACKAAPALlii € HAAMIPHUM IIOKAPAHHSM 32 BAUHCHHS LIMX IIPABOIIOPY-
menp. HeratuBHi HacAipkH, IKHX 3a3Ha€ 0coba, MPUTATHYTA AO KPUMIHAABHOI BiATTOBIAQABHOCTI
3a BUMHEHHS 3AOYUHIB, nepeAGaquI/IX crarremo 3661 KK YKpaIHM, HETPOIOPLIHHI IMKOAL, SKa
HacTaAa 260 MOrAa HACTATH Y pasi BYNHEHHS BIAIOBIAHUX ALSHB>.

CyA, HATOMICTB, He ACTaAi3yBaB, SIKa CaMe IKOAA HACTa€ 260 MOKE HACTATH BHACAIAOK HEAO-
CTOBIPHOTO ACKAAPYBAHHS, 1110 YHEMOXXAMBAIOE BCTAHOBACHHS IIPOMOPIIFHOCTI it ncpcA6aquoro
KPUMiHAABHUM 3aKOHOM ITOKAPAHHS i TAKUM YHHOM AQ€ MACTABHU AAS KDHTHKH TAKOTO BUCHOBKY
SIK HEAOCTaTHbO o6rpyHTOBaHoro.

e, BoueBHAD, aKTyaAi3ye po3pOOKy METOAOAOTIMHOI OCHOBH BU3HAYCHHS XapaKTepy Ta
CTYIICHIO CYCIiABHOT HeOE3IEKH ALSTHD 3 METOIO BCTAHOBACHHSI KPHTEPiiB KpUMiHaAisaLil, B TOMY
YHCAl BUSHAYCHHS 3aCaA IIPOIOPLIIHOCTI Ta cripaBeaAHBOCTI epeabadcHoro nokapanus. Kpim
Toro, Cya mir 6u npoanaaisysaru Bupoku 3a crarreio 3661 KK. B pomy pasi, Hanpukaag, Bcta-

36 Pimenns Koncruryniitnoro Cyay Ykpaiu y cripasi 3a KOHCTUTYL{FHUM MOAQHHSM 47 HAPOAHHX ACTy TaTiB
Vikpainu moao Bianosianocti Koncrurywii Vipainn (koncturyniitHocti) okpemux noaoxenn 3axory Yipai-
Hu ,] Ipo sanobiranns kopymuii', KpuminaasHoro koaexcy Yipainu Big 27 skosras 2020 poky Ne13-p/2020.
URL : https://zakon.rada.gov.ua/laws/show/v013p710-20/conv#Text (aara sBeprenns: 23.11.2020).

37 Humxue no rexery Pimenns, Koncruryniiinmit Cya Yipalnu e 3a3Havae, 0 ACKAAPYBAHHS 3aBiAOMO
HEAOCTOBIPHHUX BIAOMOCTEH y A€KAAPaIlii, 2 TAKOXK yMHUCHE HETIOAAHHS cy6’€1<TOM ACKAAPYBAHHS ACKAapanii
MatoTb (To6To e nosuuist camoro Cyay, a He KOHCTaTauis neBHOT peasbHocTi — B.IL) GyTu miacTaBoo Aas
HIIMX BUAIB FOPUAMYHOI BIATIOBi AAABHOCTI.

26



AKTyaApHi BUKANMKH Y AlssapHOCTI BHioro antukopymmifinoro cyay

HOBAEHHS TEHACHIIIT AO TPU3HAYEHHS CYAAMH TIOKAPaHH MEHIIOTO 33 MiHIMAABHO nepcAGaque
CaHKIIi€I0 cTaTTi, 200 CHCTEMHE 3BiABHEHHS OCi0 Bia, MTOKAapaHHSs, MOTAO 6u CBiAYUTH 1o Te, 0
3aKOHOAABCIIb IOMHAMBCS Y BUSHAYCHHI PiBHI IOKAPaHHSA NpH AudepeHIiianii KpUMiHAABHOT
BIAITOBIAQABHOCTI.

Aaai, Harosomy0uK Ha BAXKAUBOCTI AOTPUMAHHS BUMOTH SICHOCT 1 HEABO3HAYHOCTI HOPM,
SIKI BCTAHOBAIOIOTb KPUMIiHaABHY BiatioBipaabHicTs, Koncturyniitanit Cyp Yipainu alituios
BUCHOBKY, 10 BUKOPUCTAHHS IOPUAMYHUX KOHCTPYKIIH, Y SKUX BIACYTHIHN WiTKUH IepeAik
3aKOHIB, YHEMOXXAUBAIOE OAHO3HAYHE BUSHAYCHHS KOAA CY0 €KTIB 3A0YUHY, 2 BIACHAOYHI HOP-
MU YHEMO>KAMBAIOIOTh BCTAHOBACHH: KOAQ iX appecariB. Sk HacAipOK, A0 BiamoBiAaabHOCTI 32
YMHCHE HEIIOAQHHS AeKAapaLlil Moxe OyTH MPUTATHYTO 0ci6, SKi He MOXYTb OyTH yYacHHKaMH
IPaBOBIAHOCHH 3 ACKAAPYBAHHSI, 2 TOMY CBIAOMO He BUKOHAAU TaKOTO 00OB’5I3Ky. 3asHaucHe,
Ha AyMKY CyAy, He y3TOAXY€ETbCsI 3 IIOHSTTSIM PABOBOI ACPIKABH Ta IPUHIIMIIOM BEPXOBECHCTBA
npasa, 3aKpinaeHuM y yactusi nepuii crarri 8 OcnoBHoro 3akony Ykpainu, 30KpeMa TaKUMU
IOr0 €ACMEHTAMH, SIK OPHAMYHA BUSHAYCHICTD Ta IIepeAbadyBaHicTh 3aK0HY .

TyT BapTO 3ayBaXKHTH, 110 BUSHAHA HEKOHCTUTYLIHHOKW pepakyis crarti 3661 KK HaBnaku
AOCTATHbBO iTKO BU3HAYa€ KOAO CY6 €KTIB 3A04HHY — Yepe3 BIACHAAHHS AO KOHKPETHHX ITyHKTIiB
KOHKPETHOI CTATTi YiTKO HA3BAHOTO 3aKOHOAABYOTO aKTy (0co6u, 3a3HayeHi y nyHKkri 1, miAyHKTaX
«a» 1 «B>» MyHKTY 2 yacTuHH 1epiuoi crarti 3 3akony Ykpainn «IIpo 3arobiraHHs Kopynui’i»).
KpiM T0r0, Bakko ysIBUTH NPUTITHEHH AO KPUMIHAABHOI BIATIOBIAAABHOCTI 0CO0H, 51K HE MOSKE
0yTH y4aCHUKOM IPABOBIAHOCHH 3 ACKAAPYBaHHSL.

HasiTp K110 yABUTH, IO y raAy3€BOMY 3aKOHOAABCTBI HEAOCTATHBO YiTKO OKPECACHO KOAO
TaKUX oci6-AeKAapaHTiB, i€ HeE € np06AeM010 6AAHKETHOT (a HE BIACHAOYHOI, 5K 3a3Ha4eHO y Pi-
meHHi) aucrioauii cratTti Ocobausoi vactuan KK. HopMa KPMMiHAABHOTIO 3AKOHY HE IIOBUHHA
6yT14 3aHAATO Ka3yICTUYHOIO, AAXKE CaMe 1€ CTBOPIOE PUSHKH ii HECIIPaBEAAMBOTO 3ACTOCYBAHHS Ta
HENPUTATHEHHS AO BIATIOBiAAABHOCTI ocib, s1ki 3a CyTO POPMAABHUMH O3HAKAMH HE BIATIOBIAQIOTH
YHUCACHHUM 3aBUM O3HAKAM, BUSHAYECHUM y HOPMi.

TuM He MeHIIe, BHACAIAOK YXBAaA€HHS PillleHHS KOHCTHTyuiﬁHOro CyAy KPHMMiHaABHI pO-
BaAXKCHHI 32 $aKTaMH HEAOCTOBIPHOTO ACKAAPYBAHHS 3aKPUBAIOTHCA CYAOM 260 CTOPOHOIO
o6BunyBavenns™,

B Toii ke gac, BiammoiaHo A0 mpumitku A0 crarTi 358 KK Yipainu, mis oiniitanm A0KymeH-
TOM y 11ifi cTarTi Ta cTarTsx 357 1 366 KK caip posymiru AOKyMeHTH, 1110 MicTSATS 3adikcoBaHy Ha
6yAb—5IKI/[X MaTepiaAbHUX HOCIAX in)opmaui}o, SIKA MIATBEPAXKYE YU TIOCBIAYYE MEBHI MOAT, ABUIIA
260 $axTy, SKi CIPUMHHHMAM YU SAATHI CIIPUMMHHUTH HACAIAKH IIPABOBOTO XapPAKTCPy, UM MOXKE
6yT1/1 BHUKOPHCTaHA SIK AOKYMEHTH - AOKa3H Y MPaBO3aCTOCOBYIH AISABHOCTI, I[O CKAAAQIOTHCH,
BUAQIOTBCS YU MTOCBIAYYIOTHCS TTOBHOBAKHUMU (KOM]‘[CTCHTHI/IMI/I) ocobamu OpraHiB A€p)KaBHOI
BAAAM, MiCIIEBOTO CAMOBPSIAYBaHHS, 06>€eAHAHD IPOMaASH, IOPUAUYHUX ocib He3aAEKHO Bia
$opMu BAACHOCTI Ta OpraHisaiifiHO-paBoBoi OPMH, a TAKOXK OKPEMHUMHU IPOMAASHAMH, Y TOMY

38 Pimenns Koncruryniitnoro Cyay Ykpainu y cripasi 3a KOHCTUTYL{HUM MOAQHHSIM 47 HAPOAHHX ACTTy TaTiB
Vikpainu moao Bianosisnocti Koncrurywii Vipainn (koncturyniitHocti) okpemux noaoxenn 3axory Yipai-
Hu ,] Ipo sanobiranns kopymuii, KpuminaasHoro koaexcy Yipainu Big 27 skosras 2020 poky Ne13-p/2020.
URL : https://zakon.rada.gov.ua/laws/show/v013p710-20/conv# Text (aara sBeprenns: 23.11.2020).

39 KpumiHaabHE IPOBAAXKCHHS IIIOAO ACKAAPYBAHHSI HEAOCTOBIPHOI IHPOpMALIil HAPOAHHUM ACITyTATOM YKPAiHH
8 cxamkanms sakpute heeps://hcac.court.gov.ua/hcac/pres-centr/news/1030223/

40 https://nv.ua/ukr/ukraine/events/spravu-pro-nedeklaruvannya-suddi-vovka-zakrili-novini-

ukrajini-50128719.html
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9HCAlL CAMOBAMHATHMHI 0COGAMH, SKMM 3aKOHOM HAaAQHO IIPABO y 3B>A3KY 3 iX mpodeciiiHow0 uu
CAy>K60B010 AISIABHICTIO CKAQAQTH, BUAABATH YU IIOCBIAYYBATH MEBHI BUAM AOKYMEHTIB, IO CKAA-
ACHI 3 AOTPHMAHHSM BUSHAYCHHX 3aKOHOM $OPM Ta MICTATb MepeAGadCHi 3aKOHOM PCKBISHTH.

Ha mamy aymky, BiATIOBiaHA AcKAaapallis BiATIOBisae 03HaKaMM OQILIHOrO AOKYMEHTA.
Apxe, 3axonom Ykpainn «IIpo sanobiranns xopynuii»*! BusHaueHO 060B 30K BiAIIOBIAHUX
0ci6 moaaBatu Aekaapauii 0cif, ymoBHOBaKEHNX Ha BUKOHAHHS QYHKIIIH AepskaBu 260 MicLieBOTo
CaMOBPSIAYBAHHS, TIEPEAIIEHO BUAU iH(})opMauii’, SIKA 3a3HAYAETBCA Y AEKAAPALlii, a TAKOXK BCTa-
HOBACHO, [0 IIOAAHI ACKAApALlii BKAIOYAIOTHCS A0 EAMHOIO ACPXKABHOTO PEECTPY ACKAApaLLil
0ci6, YIOBHOBa)XCHHX Ha BUKOHAHHS QYHKLIM Acp>KaBH 200 MiCLIEBOTO CaMOBPSIAYBaHHs, 11O
$opmyeThes Ta BepeThest HarjioHaAbHUM areHTCTBOM Y BUBHAYECHOMY HUM IOPSIAKY. Y CBOIO
depry, popma Aekaapauii i3 HeobxiAHHMHU pekBisuTaMu BecTaHoBAcHa HarionaabHIM areHTCTBOM
3 IUTaHb 3an06iraHHs Kopynuii®?.

3 ypaxyBaHHsIM HaBEACHOIO BHILE, BBAXXAEMO OOIPYHTOBAHUM BHUCHOBOK IIPO T€, LIO BU-
3HAHHS HEKOHCTUTYLIHHOIO CTaTTi 3661 KK nosunszo Tartu KBaAiQiKaIlilo BiATOBIAHUX AlSHB
3a 3araAbHOK HOPMOI, IlepeabadeHoro crartero 358 KK.

B asanoMy Bumaaky, 3a HasiBBHOCTI BCiX mepeAOadeHHX CKAAAOM 3A0YHHY O3HAK, MOXKHA
TOBOPUTH IIPO TaKi pOPMH 00 EKTHBHOI CTOPOHU CKAAAY 3AOYUUHY SIK 72i0p0OACHHS iH1020 0¢i-
YiliH020 QOKYMEHMNA, SKULL BUOAETNDCS Y1t NOCBLOLYEMBCS THILOI0 0C00010, SKA MAE NPABO BUABAINIL
Y n0C6i0NY8am MAKL OKYMEHMY, | IKUE HADAE NPABA 400 3614vHIE 810 0008>I3Ki6, 3 MEMOW
suxopucmants 1020 nidpobarsauem (vacmuna nepua cmammi 358 KK), a maxonc suxopucmanus
3a6idomo nidpobacrozo doxymenma (1acmuna vemsepma cmammi 358 KK).

Biraaiit AYBAC,
CyAAs1 BHIIOro aHTHKOPYNIiTHOTO CyAy

ANCKYCIMHI ITUTAHHA 3BIABHEHH I
BIA BIABYBAHHA ITOKAPAHHS 3
BUIIPOBYBAHHSIM Y BUITAAKY
3ACYAKEHHS 3A KOPYITLUIMHUI
3AOYHMH HA ITIACTABI YTOAU

1. KpuminasbHe MPOBAAXKCHHS Ha IMIACTABI YTOAM MK IPOKYPOPOM Ta IAO3PIOBAHHMM
4y 0OBHHYBAYCHUM [IPO BUSHAHHS BHHYBATOCTI € OAHIEIO 3 HOBEA y KPUMiHAABHOMY
IPOLIECYaABHOMY 3aKOHOAABCTBI Ykpainu. Bapro Haroaocuru, mo saxpinaenns y KITK
YKkpainu 1b0ro iHCTHTYTY CpsiMOBaHO Ha BUKoHaHHs Pexomenaanii Ne6R(87) 18 Ko-
mitery minicTpis Papu €Bponn aeprxkasam uaeHaMm Bip 17 Bepecust 1987 poky «Crocos-
HO CHPOIECHHS KPUMIHAABHOTO IIPABOCYAAS > .

41 https://zakon.rada.gov.ua/laws/show/1700-18/conv# Text
42 https://zakon.rada.gov.ua/laws/show/z0960-16#n4
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He menm nikasoro 3 nosuuii npasosacrocysanns € crartst 475 KITK, sika peraamentye
YXBaACHHS BUPOKY Ha MACTaBi yroau. BapTo Bis3HAYMTH, 110 YXBAACHHS TAKOTO BUPOKY € IiA-
KOM AOIYCTHMUM i 3AKOHHHM HaBiTb y BUITAAKY 3aCYAXKCHHS OCOOH 32 BAMHCHHS KOPYILIAHOTO
KPUMiHAABHOTO MTPABOMOPYIIEHHS.

Sk caymno 3asnavarors XKuranit O.0. Ta Kaouko A.M. npu ykaaaeHHI yroan npeaMeTom
A€raAbHOT AOMOBACHOCTI Mi>K CTOPOHAMU € IEBHI IX «B3a€EMOBHTIAHI» All: TaK, yrOAA MiXK IIPOKY-
POPOM Ta MAO3PIOBAHMM M 06BUHYBaYeHNM Npo BUusHaHHs BuysarocTi (ct. 472 KITK) oxonatoe
GessacTepesKHe BUSHAHHS [IAO3PIOBAHUM YK OOBHHYBaYCHUM CBOEI BUHYBATOCTI Y BYUMHEHHI KPH-
MiHaABHOTO [IPABOIOPYLICHHSL, 000B A3KHU IAO3PIOBAHOTO Y1 OOBUHYBAYCHOTO LOAO CIIiBIIpaL
Y BUKPUTTi KpUMiHAABHOTO TIPABONOPYIIEHHS, BIMHEHOTO iHIIOK 0c06010 (SKIO BiATOBiAHI
AOMOBAEHOCTi MaAH Miclle) Ta Y3IOAKEHH S IIOKAPAHHS H 3TOAY CTOPiH Ha HOTrO IPU3HAYEHHS a6o
Ha [IPU3HAYCHHS IOKAPAHHSI Ta 3BIABHCHHS BiA HOTO BiAOYBaHHS 3 BUIPOOYBaHHSIM.

OrKe, yroaa € NEBHUM KOMIPOMICOM, B3AEMHUMH IOCTYIIKAMH CTOPIiH (cy6’€KTiB KpUMi-
HaABHO-TIPABOBUX BiAHOCHH). Tomy, BuA i po3Mip mOKapaHHsI, 3BIABHEHHS Bia HOTO BiA6yBaHH5{
BU3HAYAIOTBCS CAME YTOAQIO (AomoBAeHicTIO, AOCSITHYTOIO 3 ypaXyBaHHSM BUMOT 3AKOHOAABCTBA),
SIKa BUCTYIIA€ B IIbOMY Pasi BUHATKOBOIO IIACTABOIO AAS BUSHAYCHHS ACPYKABOIO GOPMHU KPUMi-
HAABHO-IIPABOBOTO BIIAUBY I[OAO ITPABOINOPYIIHUKA. SIKIIO AAS 32CTOCYBaHHS BKAa3aHUX 3aXO0AIB,
00OpaHHs1 IX BUAY i MipH BUMAraTH HCOAMIHHOTO BUKOHAHHSI BCIX 6€3 BUHATKY 3araAbHHX [IOAOKCHb
3aKOHY (Tux, sxi 3aCTOCOBYIOTBCS WOAO OYAb-SIKOT OCOOH, SIKA IIPUTATYETHCS AO KPUMIHAABHOT
BIATIOBIAQABHOCTI, HE3AAEXKHO BiA il FOTOBHOCTI IO3UTUBHO B3AEMOAIATH 3 IIOTEPITIAOIO CTOPOHOIO
1 CTOPOHOIO OOBHHYBa4CHHS), SHAYCHHS, LiHHICTb | AIEBICTb yTOA BTpadaeThesl. Y BUMAAKAX, KOAH
KPHMMiHAABHO-IIPABOBUI HACAIAOK AAS ocobu, MUTaHHS PO BIAIIOBiAQABHICTD SIKOI BUPIITY€TBCS
CYAOM, HACTAaBATHME Ha 3araAbHHX 32CaAAX (63151Ay>1<e, 91 yKA2AATHME BOHA YTOAY, M Hi), TO BOHA
HE MaTUME IPUYHH AASL AOMOBAEHOCTI ¥ BUKOHAHHS IIO3UTUBHUX NOCTKPUMiHAABHUX BYUHKIB
(cnpomeﬂo Ka)Xy4u, Ti Hi AO 40T0 «AOMOBAATHCS» 3 AcpKaBoio). OTxe, 3acal IPUSHAYCHHS
ITOKAPAHHS TA 3BiABHEHHS Bip HBOTO (sxi ocHoBaHi, 30KpPEMa, Ha TSHKKOCTI BAMHEHOTO 3A0YHHY,
Ha BpaxyBaHHi 0cOOH BUHHOIO) IIOBUHHI MaTu BUHATKY. TaK, i Ha IIPH3HAYCHHS IOKAPaHHS, i
Ha 3BIABHEHHSI Bia HOrO BiA6yBaHHH 3 BanoGyBaHHs{M 32 BIACYTHOCTI yTOAU BIIAMBAE TSKKICTh
BYMHCHOTO 3A0YMHY a TAKOX i3 0COOAMBOCTEH KOHKPETHOTO 3A04HHY i 0OCTABUH HOTO BYMHCHHSI
(<l)opMa BHMHHU, MOTHB i META, CITOCI0, CTAAIS BUMHEHHSI, KIABKICTD €ITi30A1B 3AOYMHHOI AiIABHOCTI,
POAB KOXXHOTO 3i CIiByYaCHHKIB, SIKIIO 3AOYMH BYUHEHO I'PYIIOI0 oci6, XapaKTep i CTYMiHb TSKKOCTI
HACAiAKIB, 0 HacTaau, Tomo) [ 1, c. 112-113].

2. AHaai3 cyAOBOI IIPAKTHKH YXBAACHHS BHUPOKY HA IACTaBi yTOAU 32 BUMHCHHS KOPYII-

L[iHOrO KPUMIHAABHOT'O IIPABONOPYIIEHHS OKA3y€ I OAHOYACHE 3aCTOCYBAHHS 3BiAb-
HEHH Bip BIAOYBaHHsI OKapaHHs 3 BUpoOyBaHHsM Ha niacrasi 4. 2 ct. 75 KK Ykpai-
HHU y AOCTaTHHOTO barathox Bumaskax. OAHAK, AAHA IPAKTHKA BUKAMKAE XKBaBi AUCKyCii
SIK B HAYKOBOMY KOAI, TaK i cepeA IOPUCTiB-IIPAKTUKIB.

3. Y Hopmax crareit 468-476 raau 35 KITK «KpuminaabHe poBaaskeHHsI Ha MIACTaBi
Yroa>» BIiACYTHi 6yAb—;1Ki 0OMeXeHHs Ha YKAAAECHHS YTOAU IIOAO KOPYILIHHUX 3A04H-
HiB. TakoX, IUTaHHs NPU3HAYCHHS IIOKAPAHHS Ta 3BIABHCHHS BiA BiAOyBaHHs IIOKa-
PAHHS NOBUHHI BUPIlyBaTHCh 3 YPAXYBAHHSAM METH MOKAPAHHS, K TAKOI, IO BKAIOYAE
HE AMLIE Kapy, a il BUIPABACHHS 3aCYAXKCHHUX, Ta 3aM00IraHHs BYMHCHHIO 3A0YUHIB SIK
3aCYAKCHHMH, TaK 1 IHIIUMH 0cobaMH, BiaoBiAHO A0 HopM crarTi 50 KK.

LIC TIUTaHHS € BUKAIOYHO CYAOBOIO AI/ICKPCHiEIO y KPI/IMiHaAbHOMy CyAO‘{I/IHCTBi i OXOIAIOE
TIOBHOBAXXCHHS CYAY (IIPQ.Ba Ta OGOB,HSKI/I), HaAaHi I:IOMy ACP)K&BO}O, 061/IP3.TI/I MK aAbTCPHaTI/I-
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BaMH, KOJKHA 3 IKUX € 3AKOHHOIO, Ta BAAAHY AISIABHICTD CYAY 3 BUPIiIIEHHS Y BUSHAYEHUX 3aKOHOM
BUITAAKAX CMiPHUX NTPABOBUX ITUTAHb, BUXOAYH i3 ITiA€H Ta MPUHIIMIIB IIPaBa, 3araAbHHUX 3aCaA
CYAOUYMHCTBA, KOHKPETHHUX OOCTABHH CIIPABH, AAHHX IIPO 0CO0Y BUHHOTO, CIIPABEAAUBOCTI i
AOCTAaTHOCTI 06PAHOro MOKAPAHHS TOLO.
4. AMcKpeniiHi TOBHOBKCHHS CyAy BUSHAIOTBCS i €BPONEHCHKUM CYAOM 3 IIPaB AIOAH-
Hu (30KpeMa cripaBa «AOBXEHKO MPoTH YKPaiHN» ), SIKHIl Y CBOIX PilllCHHSX 3a3HaYa€
AMIIE PO HEOOXIAHICTh BUBHAYCHHSI 3aKOHHOCTI, 06CsATY, CrocobiB i MexX 3acToCyBaH-
HsI CBOOOAU OIiHIOBAHHS MPEACTAaBHUKAMM CYAOBHX OPTaHiB, BUXOASYM i3 BIAMOBIA-
HOCTI TAKMX OBHOBAXCHD CYAY, IPUHI{MITY BepxoBeHcTBa npasa. Le sabesneuyerncs,
30KpeMa, BIATIOBIAHMM O6IPYHTYBaHHSM 06PaHOTO PilllCHHS B POLIECYaABHOMY AOKY-
MEHTI CyAY TOIL[O.
V. 113 pimenns ECITA B cipasi « Kosaab nporu Ykpaian» Bia 19.10.2006 narosomeso,
110 OCHOBHa MeTa cTarTi 6 KOHBEHLIT Ipo 3aXUCT IpaB AIOAUHH i OCHOBOIIOAOKHHX CBO0OA, Y
PpaMKax KpUMIHAABHOTO IPOBAAXKCHHS € 3a0€3IICUCHHS CIPABEAAUBOTO PO3IASIAY CIIPABH CYAOM,
SIKHH BCTAHOBUTb OOIPYHTOBAHICTb GYAD - SIKOTO KPUMIHAABHOTO OOBHHYBa4CHHSL.

V1. 33 pimennst €CITA Big 19.02.2009 y cipasi «Xpucros npoTu YkpalHu» CYA 3a3HAYHB,
1O [IPaBO Ha CIIPABEAAUBUI CYAOBUI pO3Iasip, rapaHToBate 4. 1 cT. 6 KonBeHuii, caip TaymaunTu
B KOHTeKCTi peambyan KoHBeHwil, sika, 30KpeMa, IPOrOAOLIy€e BEPXOBEHCTBO IIPaBa SIK CKAAAOBY
YACTHHY CIIIABHOI ClTAAIMHK AOTOBIPHHX ACPKaB.

Takox y cBoiit npaxruii ECITA HeopAHOPa30BO MOKAMKABCS HA IIPUHIMIT IPOIIOPIHHHOCTI,
KOAH IIPU3HAYEHE ocobi MOKAPaHHS BBAKAAOCS HENPONOPILIHHUM BTPYYaHHAM ACPXKABHU y IIpaBa
AIOAMHH, HanipukAap crpasa «IlBuaka nporu Ypainm».

Orxe, CYA Ma€ NPU3HAYATH MMOKAPAHHS KOHKPETHiN 0cobi 3a KOHKPETHUH 3AOYMH, MaKCH-
MaAbHO IHAMBIAYaAI3YIOUH [TOKAPAHHS, SIKE Ma€ 6yTI/I HeOOXiAHUM i AOCTATHIM AAS BUIIPABACHHS
3aCYAJKEHHX, & TAKOXK AASL 3aN0GiraHHs BYMHEHHIO HOBHX 3A04uHiB (4. 2 cr. 50 KK). Biabwm cysopuit
BHA ITOKAPAHHS 3 YHCAA IIePeAGAYCHNX 34 BIMHCHUH 3AOYMH IPU3HAIAETHCS AUILE Y Pasi, SIKILO
MEHII CYBOPHUIi BUA IIOKAPaHHs OyAe HEAOCTATHIN AAS BUIPABACHHS OCOGH T MOIEPEAKCHHS
BYMHEHHA Helo HOBUX 3a04nHiB (4. 2 ct. 65 KK).

S. Yacruma 1 crarri 75 KK BusHauae, mo sKmo cya, KpiM BHIIAAKIB 3aCYAXEHHS 32 KO-
pynuifiHe KpUMiHAABHE MPABONOPYIIEHHS, TIPY PU3HAYEHHI OKAPAHHS Y BUAL BU-
IpaBHUX Po6iT, CAY>KOOBOTO 06MEKEHHS AAS BIHCEKOBOCAYKOOBLIIB, 0OMEKEHHS BOAI,
a TAaKOX MO30aBACHHS BOAL Ha CTPOK HE GiApIIe ITsITH POKiB, BPaXOBYIOUH TSKKiCTh
KPHUMiHAABHOTO IPABONIOPYLIEHHS, oc06y BHUHHOTO Ta iHII 06CTaBUHU CIIpaBH, Ailiae
BUCHOBKY IIPO MO>KAHBICTb BUIIPABACHHSI 3ACYAXKCHOTO 63 BIAOYBaHHSI OKapaHHSL, BiH
MO’KE IPUHHSTH PillCHHs PO 3BIABHECHHS BiA BIAOYBaHHS IIOKapaHHs 3 BUIPoOyBaH-
msam. OpnouacHo, vactuna 2 crarri 75 KK Busnauae, mo cyp npusivae pimenss mpo
3BIABHCHHSI BiA BiAOYBaHHS IOKApaHHS 3 BUNMPOOYBAHHAM Y BHIIAAKY 3aTBEPAXKCHHS
YTOAM IIPO MPUMMPEHHs 260 PO BUSHAHHS BUHM, SIKIIO CTOPOHAMHU YTOAM Y3TOAXKE-
HO IOKAPAHHS Y BUAL BUIIPABHHUX POOIT, cAy>KOOBOTO 06MEKEHHS AASI BIHCHKOBOCAYXK-
60BLiB, 06MEKEHHS BOAL, 1036aBACHHS BOAL Ha CTPOK He GiAble I'STH POKIB, 2 TAKOK
YSTOAXKCHO 3BIABHCHHS BiA BiAOYBaHHI MOKAPAHHs 3 BUIIPOOYBaHHSIM.

Takox, B yactusi 3 cr. 75 KK Brasano npo re, 1m0 y BunaaKxax, ncpeAGaqunx yacTuHOWO 1, 2
LIi€] CTATTi, CYA YXBAAIOE 3BIADHUTH 3aCYA’KCHOTO BiA BiAOYBaHHS IIOKAPAHHS 3 BUIIPOOYBAHHSM.

Orxe, yactunoto 2 crarti 75 KK BUsHaueHO MiACTaBY 3BiABHEHHS BiA BiA6yBaHHﬂ MOKapaHHs
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3 BUNIPOOYBAHHSIM y BUITAAKY 3aTBEPASKCHHS YTOAM IIPO IPUMHUPEHHS 200 PO BUSHAHHS BUHH,
sIKa HE MICTHTh OOMEXXEHbD IIIOAO TAKOTO 3BiAbHCHHS TIPU 3aCYAKEHHI ocobu 3a KOpymiiliHe
KpUMiHaAbHE IPABOIOPYLICHHS, Ha BiAMiHY Bia wactunu 1 miei crarti. IliacTaBoro 3BiabHeHHS
Bia BiAOyBanus mokapanss 3a 4. 1 cr. 75 KK € BUCHOBOK cyay PO MO>KAMBICTb BHIIPABACHHS
3aCYAXKCHOTO 6e3 BiAOyBaHHS OKapaHH.

6. Crpoby BperyAloBaTi AQHE IIMTAHHS 3 METOIO GOPMYBAHHSI EAMHOI CYAOBOI PAKTHKH
3pobus Bummii crieniasisosanmuii cys Ykpainu 3 posrasiay UMBIABHUX | KPHMIHAABHEX
crpas. Tax, B nyukTi 12 mocranosu Iaenymy Buoro creniasisoBanoro cyay Yxpainu
3 PO3IrAsIAY IMBIABHUX i KpuMiHaAbHUX crpas Bip 11.12.2015 poxy N2 13 «IIpo npak-
TUKY 3AIMCHEHHS CyAAMH KPUMiHaABHOTO NPOBAAKEHHS Ha MIACTaBi YTOA>, 30KpeMa
sasHaucHo, mo «4nHHi KK i KITK peryamoroTs ABa pisHOBHAM 3BiABHCHHS Bia BiaOy-
BaHHSI IOKAPAHHSL 3 BANIPOOYBaHHsM: 1) 3araAbHMIA - KOAM BUMATa€ThCsl BCTAHOBACHHS
MO>KAMBOCTI BUIIPAaBACHHS1 3aCYAXKEHOTO 6e3 BiAGyBaHHs MOKapaHHs; 2) crieljiaAbHHI -
¥ BUITAAKY 3aTBEPAXKCHHS yTOAM IIPO IPUMUPECHHS 260 PO BUSHAHHS BUHYBATOCTI, AAS
YKAQACHHSI SKOI 3 ICYBaHHs MUTaHb, BusHadeHnx y 4. 1 ct. 75 KK, He € 0608 s13K0BHM.

V 3B’13Ky 3 UMM, SKILO X CTOPOHH Y3TOAUAU ITOKAPAHHS Ta AOCSTAH AOMOBACHOCTI LIOAO
3BIABHCHHSI IAO3PIOBAHOTO/ OGBHHYBAYCHOTO BiA [IOT0 BIAOYBaHHS 3 BUIIPOOYBAHHSM, BIATIOBIAHO
Ao gactuH 2, 3 ¢r. 75 KK cya 30608’ si3aHHi IPUITHSTH PIlICHHS IIPO TaKe 3BIABHCHHS y BUIIAAKY
3aTBEPAXKCHHSI YTOAU TIPO IPUMUPEHHS 200 BUSHAHHSI BUHYBATOCTI 32 HASBHOCTI CYKYITHOCTI
TaKHX yMOB: 1) CTOPOHAMHU YTOAH Y3TOAXKCHO IIOKAPAHHS Y BUAL BUIIPAaBHUX pobiT, cAy>K60BOro
OBMEKCHHS AAS BICBKOBOCAYKOOBLIIB, 0OMEKEHHS BOAL [1036aBACHHS BOAI Ha CTPOK He fiabLiie
> ATH POKIB; 2) Y3IOAKEHO 3BiAbHEHHS BiA BiA6yBaHH5[ MTOKApaHHA 3 BI/IHPO6yBaHHﬂM ;3) yroaa
BIAIIOBiAQ€ YMHHOMY 3aKOHOAABCTBY Ta IIIACTaBU AAS BIAMOBH B ii 3aTBepAXkeHi BusHadeni KITK
(mynxTu 1-6 4. 7 ct. 474 KITK) BigcyTHi.

7. Omxe, y cr.75 KK Yipainn 0OMEKeHHS 1IOAO 3BIABHCHHS Bi BIADYBaHHS IOKapaH-

Hsl 3 BUIPOOYBAHHSM IPHU 3aCYAXKCHHI 0COOH 32 KOPYILIHHHI 3A0YHH MOMMPIOIOTh-
sl BUKAIOYHO Ha BHIIAAKH, IEPEAGAdCH] YacTHHOW MepIuo wiei crarti. Braxaemo,
wo Hopmu sik KK Yipainn, tak i KITK Vkpainu nepeabadaroTs MOXAHBICTb YKAaAQ-
TH YTOAU y KPUMIHAABHHUX IIPOBAAKCHHAX MPO KOPYILIHHI 3AOYMHHU 3 MOXAHBICTIO
3BIABHEHHSI BiA BIAOYBaHHSI [IOKapaHHsI 3 BUPOOYBaHHAM. MU IOBHICTIO MIATpHUMyEMO
AyMKy Muxaiiaenko AT, mo pepakuis 4.2 cr.75 KK Ykpainn, 3a sxol He nepeabada-
€TbCsl 0OMEXXeHH 11 3aCTOCYBAHHS IPU 3aCYAXKEHHI 32 KOPYNIIMHUK 3A04UH, CKOpille
3a Bce mepeabavaracs 3ako0HOAaBLIeM Ta He € nporasnHoo KK Vkpainu, mo yrsopena
HNPOpaxyHKaMU 3aKOHOAABIIS AOTiKO-POPMAABHOTO i BHYTPIIIHBO CHCTEMHOTO XapaK-
Tepy. PasoM i3 Tum, npu sactocyBanHi moaoxens 4.2 ¢1.75 KK Ykpainu mopo oci6, siki
3aCyAJKEHHI 32 KOPYNIUIMHUK 3A0YHH, BPAXOBYIOUH, 11O 1€ EAHA HCPCA6a‘iCHa 3aKOHO-
AABCTBOM ITiACTaBa (OKpiM 3aKiHYEHHSAM CTPOKIB AaBHOCTi) He BiA6yBaTI/I MOKapaHHs,
ncpeA6aquc Y CaHKIii CTaTTi PO KOPYMIIHHUI 3A0UHH, CAiA 3BEPHYTH OCO6AI/IBy yBa-
Iy Ha MO>XAMBI 3AOBXHUBAHH: pecypcamu 1iporo nosoxkenHs KK Yipainu 3 meroro mpo-
THIIPABHOTO YXUACHHS BiA PCAABHUX HECIPHATAUBUX IIPABOBUX HACAIAKIB BUMHEHOTO
KOpyILiiHOro 3a04uHYy (2, c. 36-37].

CrucOK BUKOPHCTAHHX AJKEPEA:
1. 2Kurnuit O.0., Kaouko A.M. Aesiki npobaeMu 3BiAbHEHHSI Bia BiAOyBaHHS ITOKa-
PaHHS 3 BUIIpoOyBaHHsM 0cobu, SIKa 3aCyAXYEThCs 32 Kopynuiiauit saouud / O.0.
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JKurnuit, A.M. Kaouxo // Bicuuk XapkiBchkoro HariioHaAbHOTO YHiBEpCHUTETY iMeHi
B. H. Kapasina. Cepist «ITpaso». Bum. 24,2017 pix. C. 112-113.

2. Muxaiiacuko A. I. 3BiabHCHHS Bip BiAOyBaHHS OKapaHHs 3 BUNPOOYBAHHAM IIPU
3aCyA’KEHHI 33 KOPYMILIMHUI 3A0YHH Y BUMAAKY 3aTBEPAKEHHS YTOAU PO BUSHAHHS

sunn / A. I. Muxaiiseako // Bicuuk npokyparypu. 2016. Nel. C. 26-37.

Bosoaumup KAOIKOB,

AABOKAT, KEPYIOYHil MapTHEP

AABOKATCHKOTO 00’ €AHAHHSA

«KaoukoB Ta maprHepu>,

4YAeH papgu apBoKariB Micta Kuena,

3acTynuuk rososu Komirery saxucry npas aaBokatis HAAY

ITPOBAEMH HAAAHHA AO3BOAIB HA
ITPOBEAEHHA OBIIYKIB Y AABOKATIB

Sk BIAOMO, aABOKAT € CIIeIiaAbHUM cy6’eKT0M, BiAHOCHO SIKOTO KPUMIHAABHUM TIPOLIECYaABHHIH
KOAEKC YKpaiHU BU3HAYA€ 0COOAMBHIT IIOPSIAOK KPUMIHAABHOTO IPOBaAXKEHHs. B pamkax Takoro
IOPSIAKY IIPEACTABHUKH OPTaHy AOCYAOBOTO PO3CAIAYBAHHSI AO IIOYATKY IIPOBEACHHS OOIIyKy y
aABOKATa ITOBIAOMASIIOTH PAAy AABOKATIB PErioHy mpo 3aIAaHOBAHY cAiady aifo. ¥ cBoio wepry,
PaAa aABOKATIB PETIOHY CKEPOBYE AASL YYACTI y TaKiil CAIAYiH All CBOIX IPEACTABHHUKIB - aABOKATIB.
3AIMCHIOIOYHN 3aXHCT KOAET MiA 49ac MIPOBEACHHS BIAHOCHO HHUX CAIAYMX AiM, TPEACTABHUKAMU
PaAM AABOKATIB M. Kuepa 6yA14 BUSBACHI npo6AeMHi MMUTAHHA, ITOB A3aHi i3 MPOLECYaAbHUM
OQOPMACHHSM CAIATHMH CYAASIMH YXBAaA IIPO HAAQHHS AOSBOAY Ha IIPOBEACHHS oOuIyKiB came
y aABOKaTiB. SIK HACAIAOK, CYAOBA ITPAKTHKA ITOBHA CYAOBHX PillICHb, YXBAACHHX 32 PE3YABTATOM
PO3IASIAY CKapT aABOKATIB I[OAO HE3AKOHHOCTI BUAYYEHHS MaifHa B XOAI TPOBEACHHS o6my1<iB
Ha MACTaBi TAKUX YXBaA.

BiacyTHiCTD 4iTKO BH3HAYEHOTO NPUMIIIEHHS, AO3BIA Ha OOLIYK 5IKOr0 HAAAETHCS.

SIK moKasye mpakTHKa, YaCTO CAIAYL CYAAL HAAQKOUM AO3BIA Ha IPOBEACHHS OOLIYKY HE KOH-
KPETHU3YIOTh YiTKY aAPECY, A€ IIAAHYETHCS POBEACHHS 00uIyKy. Hanpukaaa, BKasyerbcst HomMep
aAMiHiCTpaTHBHOI 6yAiBAi 4u ocpicaoro MPUMIILCHHS abo MIOBEPXY, IIPH LIbOMY; HE KOHKPETU3YEThCSI
HoMep odicy, KaGiHeTy, YU YaCTUHU 0QiCHOTrO NPUMIIIEHHS, B IKOMY aABOKATCHKY AISABHICTH
3AIMICHIOE KOHKPETHUH aABOKAT. Sk HacAiIAOK, BHKOHYIOYH TAKY YXBaAY, CAiAYi (lnaxmqﬂo Ha6yBa10T1>
IOBHOBXCHb IIPOBECTH OOLIYK B 00CSI31, IKHIT BUXOAUTB 3 MEXi 00CTaBHH, sIKi HeOOXIAHO BCTa-
HOBHTH. B TakoMy BUITaAKY 3aXHCHHKaM aABOKATA, SIKOTO OOIIYKYIOTb, 2 TAKOX IIPEACTABHUKAM
PAaAM AABOKATIB PETiOHY AOBOAUTBCS 260 5K AOMOBASITHCS, 200 K KOHQAIKTYBaTH i3 cAipurMH, 3
METOIO IPABUABHOTO TPAKTYBAHHS BiAIIOBIAHOTO CYAOBOT'O pillleHHS.

3 METOI0 HEAONYIIICHHST 3AIMCHEHHSI O6IIIyKiB y IpUMIIIIEHHSX, 11O ITO-CYTi HE BIAIOBIAAIOTH
[PU3HAYCHHIO TA MCTi OOIIYKY, CAIAIHUM CYAASIM BapTO GiABII CKPYIIYABOSHO BIAHOCUTHCDH AO
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KAOIIOTaHb CAIAYMX (ACTCKTI/IBiB) Ta BUMAaraTu B HUX MIATBEPAKEHHS KOHKPETHO BU3HAYEHOTO
npumimenns (odicy), A03BiA Ha O6IIYK IKOTO HAAAETHCS 3aAAS YHHKHEHHS IPOBEACHHS

BiACyTHiCTL KOHKPETH3aLil mepeAiKy pedei i AOKYMEHTiB, AO3BiA Ha BUABACHHSA Ta
BHAYYEHHS SKHX HAAAETHCA

e oAHi€w IPOLIECYaABHOK IPOOAEMOIO € POPMYAIOBAHHS PE3OAIOTHBHOI YACTHHH yXBaA,
B SAKHX CAiAYL cyaAl POPMYAIOIOTH obcsr peyert i AOKYMEHTIB, AAsI BUSBACHHS Ta BUAYYEHHS KX
HAAA€TBCS A03BiA. HacTo cAipui cyAAl, 33A0BOABHSIOUN KAOIIOTAHHS CAIAYHX, OTIUCYIOTD IIEPEAiK
peueri i AookyMeHTiB 6e3 KOHKPETH3allii TAKUX pedel i AOKyMEHTIB, a iIHKOAH B3araAi 3akiHIylOTh
TaKUil Hepeaik cA0BoM «Ta iHme. OAHaK, 11iA 9ac HaAQHHS AO3BOAY Ha IPOBEACHHS OOIIYKY Y
aABOKATA, HE3AACKHO 4H Iie 0iCHE, KUTAOBE IIPUMILLICHHS Y1 aBTOMOOIAb, KOHKPETH3ALILs peyeit
i AOKYMEHTIB Ma€ BKpail BAKAMBE 3HAYEHH.

Sk 3a3HavasoCs BULIE, aABOKAT € crieniaabHuM cy6 exrom. Cy6’exrom, sikuii € HocieM iHpop-
Mariiil 3 0OMe>KkeHHM AocTynoMm - inpopmanil i3 crarycom aABOKaTchkoi TaemuuLi. besymosHo,
GYAB-}IKI/Iﬁ aABOKAT Ma€ HE OAHOTO KAI€HTA, a BIATAK, Y TO B 0¢ici, Y1 BAOMA y HPAKTUKYIOYOTO
aABOKaTa 36€Pi1‘a€TbCH Taka indpopmanis. HaromicTs, koan B yxBasi HeMae 9iTkO BUSHAYCHUX pedei
i AOKYMEHTIB CAiAui, 663yMOBHO, AO3BOASIIOTb COO1 « KOIATHCh>» a0COAIOTHO Y BCIX aABOKAaTChKHX
AOCBE, 11I€ € 663yMOBHI/IM MOPYIIEHHAM aABOKATCHKOI TAEMHMIIL.

Hasxaap, Aarexo He BCi aABOKATH HAACKHHM YHHOM GOPMYIOTH Ta 36€piraxoTb AOKYMEHTH,
1[0 MiCTSITh AABOKATChKY TAEMHHIIIO,  TOMY IIPH TaKill CUTYaIlii BAXKKO PO3AIAUTH, A€ AOKYMEHTH
IIIOAO OAHOTO KAI€HTa, a A€ IOAO iHIIoro. Ta B HepeBaXKHIM 6iapmrocTi MPaKTUKYIOYUX AABOKATIB
AABOKATCHKi AOChE C(l)OpMOBaHi HaAEKHHUM YMHOM. 1HM He MeHIIe, BIACYTHICTb B yXBaAaX JiTKOL
KOHKPETH3aIlil TOTO, IO CAiAYI ITYKAKOTh, AA€ MOKAMBICTh OCTAHHIM HMIMOPTaTHCh a0COAIOTHO B
yCiX AOKYMEHTAX, 1[0 36epira}0Tbc51 B oq)ici aABOKATA Ta, BIATIOBIAHO, BUAYYaTH PeYi, 1[0 HE 6yA14
IPsIMO BKa3aHi B EPEAIKY, 3a3HAYEHOMY B yXBaAl.

BapTo HaroaocuTH, 10 TAKUM BUAYYCHUM MaiHOM aABOKAaTa MOXYTb OyTH HOro ocobucti
pedi, sokpema reaedon, CIM-kapra Ta MaTepiaAM CIpaB iHIINX KAIEHTIB, A€ MiCTATBCS 0cobuCT
AaHI aABOKaTa Ta in)opMauix, 1110 MiCTHTh AABOKATChKY TAEMHHUIIIO.

Konxpernsamist CAIAYMMH CYAASIMU B YXBaAaX TOTO, HA BUSBACHHS Ta BUAYYCHHS YOTO
HAAQ€THCA AO3BIA, MiHIMi3y€e BUITAAKHM ITOPYIIEHHS AABOKATCHKOI TAEMHHIII 3 601<y CAIAYHIX, SIKQ
IIPOBOASITD BIATIOBIAHY CAiAUY AilO.

OGIIIYK HPHMimCHH}l, B JIKOMY l'IPaKTI/lee OAHOYAaCHO KiAbKa aABOKaTiB

e oaHiero MpoOAEMOKO € BUIIAAKH, KOAH CAIAYUM CYAACIO HAAQHO AO3BIA Ha IPOBEACHHS
o6my1<yy NPUMIIIEHHI, A€ IPAKTHKYE KOHKPETHUIH aABOKAT (BiAl‘IOBiAHO AO YXBaAM), a HacIpaBAl
Y LIbOMY K HPUMIIlleHH] obaammToBaHi p060'{i MiCIISt AO IPUKAAAY TPHOX, 200 ITSITH aABOKATIB i
6iabme. 3 Touku 30py opraHisaii aABOKaTaMM CBO€I NPOQECIiHOI AISABHOCTI, BUKOPUCTAHHS
OAHOTO IPUMILCHHS € 80COAIOTHO HOPMAABHUM SIBHILIEM.

Sk HacaipoK, 06’ exTaMu 06Ky GaKTHIHO CTAIOTH BCi aABOKATH, SIKi IPAKTUKYIOTb Y LIbOMY
K TIPUMILICHHI, X042 A0 KPUMIiHAABHOTO IIPOBAAXKCHHSI, B PAMKAX SIKOTO IIPOBOAHTBCS 06IIyK
BOHH HE MAIOTh )KOAHOTO BiAHOILIEHHS.

3’xcyBaHHx CAIATUMH CYAASIMH Ha CTAaAil POSTASIAY KAOIIOTaHb CAIAYMX, M MPAKTUKYIOTH ¥
POMY K TIPUMILICHHI iHIII AABOKAaTH MOX¢ BHPIIIMTH TaKy npobaeMaruky. Taka iHdpopmaris
ACTKO NepeBipseThcs HaBiTh i3 €AnHOTO peectpy apBokaris Yipainu (EPAY). Skumo asBokar
BIATIOBiAHO AO BisoMocTeit B EPAY npakTHKye y ckaaAl aABOKATCHKOTO 06 €AHAHHS, 6e3IepedHo,
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B TakOMy 0$iCHOMY IpUMiLIeHHI YAy Th IPAaKTUKYBaTH i iHIi aABOKaTH. SIK110 5K cAiAdi IyKaroTh
peyi Ta AOKYMEHTH, SIKi 3HAXOAATHCS Y BOAOAIHHS CaM€ AABOKATChKOTO 00’eAHAHHS, B TaKoMy pasi
PO 1€ TAKOXK BAPTO 3a3HAYATH B yXBAAAX.

ITopo MATBEPASKEHHS HAACKHOCTI IPUMilllEHH S, SKE AAHYETHCA onyKyBaTn aABOKaTy

CyaOBI pillleHHs BULIOTO AHTHKOPYIIIIHOIO CyAy YKpaiHH ACMOHCTPYIOTh HEOOAHHOKY
[PAKTUKY HE3aKOHHOTO OOLIYKY IPUMILICHDb, HAAGKHHUX aABOKaTaM. AO IIPUKAAAY, Y CIIpaBi
N2991/2201/20 sasiBHUKHM - AABOKATH CTBEPAKYBAAH, 1O ACTCKTHB, AOCTOBIPHO 3HAIOYH, IO
KBapPTHPH 3HAXOAATHCA Y BAACHOCTI AABOKATIB, YMHCHO IIPUXOBAB BiA CAIAYOTO CYAAI el $aKT,
B PE3YABTAT] YOO YXBAAAMHU CAIAYOTO CYAAl HAAQHO AO3BIA Ha IIPOBEACHHS OOLIYKIB KBAPTUP Y
0ci6, He 3a3HAYAOYM 110 TaKi 0cOOU € AABOKATAMHU.

Sk HacAiAOK, MAIOTh MicIle HE3aKOHHI TPOBEACHHS O6IIIyKiB, HE3aKOHHE BUAYYEHHS MaiiHa
Ta BYNHEHHS AlH, 110 BUXOASTD 32 MEXI IX IIOBHOBAXXEHb.

BapTo 3a3HAYUTH, IO ¥ 3B’}131<y 3 TAKUM HEMOBIAOMAEHHSM CAIAYHX CYAAIB PO BAACHHKIB
KBapTUPH, TO6TO aABOKATIB, CAIATMMHM AOITYCKAETHCS HOPYIIECHHS IPOIIEAYPU MPOBEACHHS CAIATHX
AIH IIIOAO CHIEIliaABHUX cy6’€KTiB KPHUMiHAABHOTO POBAAKEHHS — AABOKATIB.

3aAAS YHHKHCHHS TAKOTO TPyGOTO OPYLICHHS IIPOLICAYPH 3AIHCHEHHS KPUMIHAABHOTO IPO-
BaAKCHHS IOAO CTICL{iaABHUX €Y €KTIB, ACTCKTHBAM HE BAPTO PUXOBYBATH HAsBHY iHPOpMALIi0
PO BAACHHKIB IPUMIICHHS, 1032 SIK TaKi TOPYIICHHS 6¢3yMOBHO BIIAUBAIOTH Ha AOITYCTHMICTD
AOKas3iB, 316paHNX B XOAl IPOBEACHHS TaKUX OOLIYKiB.

IlpoBeaenns 061uy1<y 6€3 9iTKO BU3HAYEHOT METH

AOBOAI TOIIUPEHOIO IPAKTUKOIO € BUMTAAKH BUHUKHCHHS KOHPAIKTY MIX IIPEACTaBHUKAMU
PaAU AABOKATIB PETiOHY Ta CAIAMIME CTOCOBHO BUAYYCHHS MafiHa aABoKaTa. 3riaHo 3 ct. 234 KTTK,
OAHIEIO i3 METH ITPOBEACHHS 06my1<y € BUABACHHSA Ta $pikcallis BiAOMOCTEH mpo 06CTaBUHU BYU-
HEHHS KPUMIHAABHOTO ITPABONOPYIIEHHS. BiATIOBIAHO, 3aAAS ITPaBOMIPHOTO BUAYYEHHSA MaliHa, 1110
€ HeOOXIAHUM AAS IIPOBEACHHS CAIAYHX AL IIOAO PO3KPUTTS KPUMiHAABHOTO IIPABOIIOPYIIEHHS,
CAiAYl TOBUMHHI YiTKO Ta 3BY>XCHO pOPMYBATH MOTHBU (KOHerTHy MeTy) HPOBEACHHS OOILYKY.
A pxe, BU3HAYAI0UH METY IPOBEACHHS OOIIYKY AUILIE BUSABACHHS BYMHCHHS KPHMIHAABHOTO IIpa-
BOIIOPYLICHH;I (€3 3a3HAYCHHSI KOHKPETHUX Cy 6 €KTiB 3A04HHY, 00 €KTY BAOYMHY Ta IHIINX AAHHUX,
IO € BIAOMHMU ACTCKTUBAM, OCTAHHI ABTOMATUYHO PO3IIMPIOIOTH OOCAT CBOIX OBHOBA)XCHD.
ITiacTaBoIO AASL TAKOTO TBEPAXKECHHS € MOXAUBICTD CAIAYUX BHAYYATH 3HAYHO 6iabmuit ob6csar
MaiiHa, CTBEPAXKYIOUH, 1[0 BOHO MOKE Oy TH BUKOPHCTAHHM AASL BUSIBACHHS 0OCTAaBHH BYHHCHHSI
KPHMiHAABHOTO ITPABOIOPYILEHHS.

Y3araAbHIOKYHU BUILE3rAAAHY IPOOACMATHKY MOXXHA FOBOPHTH IIPO Te, 1110 3TaAaH] HOPYIIEH-
Hst HabyAH 3HAYHOTO NOLIKPEHHS, IIPU YOMY, 5K Y CYAAX 3araAbHOI OPUCAMKIIL, Tak i B Bumomy
AHTHKOPYNIIHHOMY cyal Ykpainn. BesymoBHO, Taka cuTyallist CTBOPIOE 3arpo3y yTBEPAXKECHHIO
B A€p>KaBi IIPHHIIUITY BEPXOBEHCTBA IPABa, 3AIMCHEHHIO IPABOCYAAS HA 3aCAAAX, BUSHAYCHUX
Koncruryniewo i 3akonamu Yxpainu.
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Oaxekciit KPABYYK,
cyAAst Bumoro anruxopynuiiinoro cyay
AOKTOP IOPHAMYHHX HAYK, AOICHT

BIAMOBA BIA 3AXHMCHHKA, HIOTO
3AMIHA, THIIII BUTIAAKHU ITPUTTUHEHH A
YYACTI B CYAOBOMY PO3TASIAI

OaHi€l0 3 OCHOBHHX CKAAAOBHX IIPaBa Ha CIPABEAAMBHIH CYA, TAPAHTOBAHOTO CTATTEIO CT. 6
Kousennii no saxucr IIPaB AIOAMHH | OCHOBOITOAOXKHHX cB06OA (AaAi - KOHBeHuiﬂ), € TIpaBo Ha
saxuct. Lle mpaBo Bkaro4ae B cebe npaso saxumarn cebe 0cobUCTO 91 BUKOPUCTOBYBATH IOPH-
AMYHY AOTIOMOTY 3aXMCHHKA, 0OPaHOTO Ha BAACHHI po3cya, 260, 3a 6pakoM AOCTaTHIX KOIITiB
AASL OTIAATH FOPHAMYHOI AOTIOMOTH 3aXHCHUKA, OACPXKYBAaTH TaKy AOIIOMOTY (€30IAATHO, KOAH
1IbOTO BUMAraloTh iHTEPECH MTPABOCYAAS, A TAKOK IMPABO MAaTH Yac i MOXXAMBOCTI, HeOOXIAHI AAST
MIATOTOBKH CBOTO 3aXHCTY.

Kpuminaapuuii mpouecyaabHUI KoAeKC YKpalHU (aaai - KITK) B ct. 42, 54 PETYAIOE TPaBoO
06BHHYBaYCHOTO Ha BIAMOBY BiA 3aXHCHHUKA B GYAb-SIKHIT MOMCHT KPHMIHAABHOTO IIPOBAAYKCHHS, 2
TAaKOJX NMPaBO Ha 3aMiHy 3aXMCHHKA. Boanouac, BianioBiaHi MPOIIEAYPH 3aKOHOM YPET'YAbOBYIOTbCS
AOCHTB IIOBEPXOBO, YHACAIAOK YOTO PsIA NMPOLECYAABHHX TUTAHD 3AAUIIAIOTHCS IIPOraAMHAMY, |
MYCATb BUPILIIyBAaTHCS 32 AHAAOTIEIO Ta BUXOATYH i3 3araABHHUX 3aCaA KPUMiHAABHOTO ITPOBAAIKEHHST.

PoarastHemo AesIKi 3 1IUX IMUTAHb, IO CTOCYIOThCS CTAAIT CYAOBOTO IIPOBAAKCHH, 6iABII AOKAAAHO.

Iz mepeabadenoi B 4. 3 cr. 54 KITK Hopmu 1po Te, 1110 BiAMOBa Bia 3aXHCHHKA HE IIPHIAMAETHCS
Y BUITAAKY, SIKIIO IOr0 y4acTh € 060B'13KOBOI0, BUIIAUBAE BICHOBOK IIPO T€, 1110 TAKUI IHCTUTYT
SIK BIAMOBA BiA 3aXMCHHUKa IepeAbadae IOAAAbLLY BIACYTHICTb 3axucHUKa. Bbavaerscst, mo sa
ayxom KITK, siximo OGBMHyBaquHﬁ BIAMOBASIETBCS BiA 3aXHCHMKA, B IOAAABLIIOMY BiH Ma€ HaMip
3axXUIIaTH cebe caMOCTIHHO.

Boanovac Ha paK T, BIAMOBASIIOUKCH BiA 3aXMCHUKA 32 BAACHUM BUOOPOM, 0OBUHYBadeHi
MOXYTb IIOAQTH KAOIOTAHHA IIPO HAAAHHA IM 3aXHCHHKA 33 IIPU3HAYCHHSM. Tob6ro, mo cyti
FIACTBCI IIPO 3aMiHy 3aXHMCHUKA. 3BICHO, SKIO OOBUHYBaYCHHUIT 0a’Kae MaTH 3aXMCHUKA, OAHAK HE
Ma€ MOXXAMBOCTI OIIAAYYBaTH HOTO ITOCAYTH, Y BUITAAKAX, KOAH iHTEPECH TPABOCYAAS BUMAraioTh
YYACTi 3aXHCHHUKA, HOMy Ma€ OyTH HAAQHO TAKOTO 3aXMCHHUKA 32 npusHadeHHAM. Lliakom iMoBipHO,
110 AAS IIbOTO 3aMiCTh BUKOPUCTAHHS iIHCTUTYTY BiAMOBH BiA 3aXMCHHUKA, CAiA Y 3AKOHOAABCTBI
ncpeAGaann OII[if0 3aMiHM 3aXMCHHUKA 32 BI/I6OPOM Ha 3aXHCHUKA 32 TIPU3HAYCHHAM.

A AXe ICHYIOTb BUITAAKH, KOAH OOBHHYBAaYCHHUIT BIAMOBASIETBCS BiA YK€ ICHYIOUOTO 3aXHCHHKA
3a PUBHAYCHHSM, MAIOYH Ha METi OACPKaTH HOBOTO (iHIIOrO) 3aXMCHHUKA 32 IIPUSHAYCHHSM.
HPI/IPiBHCHHﬂ TaKoI BIAMOBH AO 3aMiHM O3HAYAE, 11O MO CYTi HAETHCS PO Bn6ip 3aXMCHHMKA 3a
IPU3HAYCHHSM — 4 TAKOTO IPaBa OOBHHYBAICHOTO 3AKOHOAABCTBOM HE IepeAGadeHO.

Bianosiano Ao ycrasenoi npakruxu €CITA (pimenns y cnpasax Croissant v. Germany, §
29, Lagerblom v. Sweden, § 54-55), HesaaexHO Bia BAXAHBOCTI 3aCHOBAHMX Ha AOBIpi CTOCYHKIB
MK 2ABOKATOM i HOTO KAIEHTOM, IIPaBO MaTH 3aXUCT i3 GOKY 3aXMCHUKA, 06PaHOTo “Ha BAACHMI
POSCYA, HCOAMIHHO € 06" €KTOM IIEBHHX OOMEKEHB, SKIIO HACTHCS PO 6C30IAATHY IOPHAUYHY
Aomomory. 3okpema, crarTio 6 § 3 (c) KoHBeHLi He MOXHA TAYMAuMTH SIK TaKYy, IO TAPAHTYE
IIpaBO Ha 3aMillICHHs1 IPU3HAYCHOTO ACPKABOIO apBoKata [1; 2].
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Boanouac, i3 MeTo10 3a6e3meueHHs eeKTUBHOIO PaBa HA 3AXKCT, CYA IOBUHEH IICPEKOHATHCS,
1061 IPHAMYHA AOTIOMOTa 3 GOKY 3aXHCHHKA 32 IPU3HAYCHHAM He 6yaa popMaabHOI. TiAHO i3
npaxtukoo ECITA, came Ha HalllOHaABHI CYAOBi OpPraHH IIOKAAARETHCSI KOHTPOAD 32 THM, 106
saxucr He 6yB popMabHUM, Ge30IIAATHA IPABOBA AOIIOMOIA, IIPABO Ha Ky TAPAHTyeE CTATTs 6 §
3 (c) EKITA, mae 6yTn “koHKpeTHOI i AieBoto”. To6TO, came npusHadCHHS 6€30MAATHOTO 3aXHC-
HHUKA I1I¢ He O3HAYa€ C(l)CKTI/IBHiCTb TaKOI AOTTOMOTH, OCKiABKH aABOKaT ex officio moske MTOMEPTH,
TSDKKO 3aXBOPITH, 3ITKHYTHCH i3 TPHBAANMH IIEPCIIKOAAMH 200 YXUASTHCH BiA BUKOHAHHS CBOIX
0608 s3kiB (pimenns y cnpasi Artico v. Italy, § 33 [3]). Y pasi sasiBacnust 06BUHYBa4cHUM PO
BIAMOBY BiA 3aXMCHHKA 32 IIPH3HAYCHHSM Y BUIIAAKY, SIKILO 3AXMCHUK He MOXKe OpaTH ydacTh y
CMpaBi BHACAIAOK 3a3HAYEHUX MPUYMH, CYA TIOBUHEH Y)KUTH 3aXOAIB IITOAO 3aMiHH TAKOT'O 3aXHCHHKA.

AaAi TOroBOPUMO PO Te, YU MO>KAUBI iHIII BUITAAKH IPUIMHCHHS YYACT] 3AXMCHUKA B CIIPaBi,
KpiM BiAMOBU a60 saminn? 3rigno 3 4. 2 ct. 54 KITK, BiaMOBa Bia 3axucHuKa abo Horo 3amiHa
OBHHHA BIAGYBaTHCS BUKAIOYHO B IIPUCYTHOCTI 3aXMCHUKA ICASL HAAAHHS MOXAHBOCTI AASL
KOHcpiACHuiﬁHoro CITIAKYBaHH. Ha HPaKTUI 3yCTPIYAIOThCSA BUITAAKHU, KOAU Ha CTAALL CYAOBOTO
IPOBAAIKEHHS 3aXUCHUKH IIPUIHHAIOTH Y4aCTh Y CIIPAaBi BHACAIAOK PO3ipBAHHS AOTOBOPY, YKAA-
ACHOTO 3 KAi€eHTOM, 200 3aKiHYCHHS crpoxky itoro ail. Takux Bunaakis KITK se peryaroe. Hepiaxo
Y TaKUX BUIIAAKAX HE TAHIMAETHCS MUTAHHA PO MOXKAUBICT KOHPIACHIIIHHOIO CIIAKYBAaHHS
Ta IIPO IPUCYTHICTh 3aXUCHUKA B CYAOBOMY 3aCiAaHHI, $pikcyBaHHs Horo BUOYTTS 3i cripasu.
3axHCHUKHY 3a3BUYAll TOBIAOMASIOTE CYA ITHCbMOBO IPO PO3ipBaHHsI 260 3aKiHYCHHS AOTOBOPY,
260 BIAITOBiAHE ITOBiAOMAEHHS 3AIHCHIOETHCS OGBHHyBa‘-ICHI/lM i3 3a3HAYEHHAM PO Te, IO BiH
3aAy4MB a00 Ma€ HaMip 3aAyYHTHU IHIIOIO 3aXHCHUKA, 260 KAOIOTAHHAM IIPO IPU3HAYCHHS HOMY
3aXMCHHKA 32 PAXYHOK ACP>KaBH. B OKpeMHX BUITAAKAX 3aXHUCHUK [POCTO “3HUKAE” 31 CIIPaBH.

Haseaeni Bumaaxu, 6C3HCPC‘{HO, HAAEXKATb AO CPEePU AOTOBIPHUX BIAHOCHH i3 KAi€eHTOM, i
TOPKAIOTbCS ETUYHOTO ACMEKTY AABOKATCHKOI ALIABHOCTI (au Mae apBOKAT eTUYHMET 060B 30K
3aXMCTY KAI€HTA AO 3aBEPLIEHHS PO3TASAY CIPABH, SAKIIO, HMOBIPHO, IPUITMHEHHS AOTOBIPHUX
BIAHOCHH TATHE 32 COOOI0 OPYILICHHSI IIPaBa Ha PO3IASA CIIPABU IPOTSIOM PO3YMHOTO crpoxy?).
3 nosuuiil KpUMIHAABHOTO IPOLIECYaAbHOTO IPaBa AASI CYAY BAXKAMBO 320€3IECYUTH IIPaBO Ha
3aXUCT, B T.4. MOXXAUBICTb MATH AOCTATHI 3aCO0H AAs IIATOTOBKH AO 3axucTy. Ha Hamy aymky,
nmoaibHi curyanii MaroTs 6yt Bperyabosani B KITK, nanpukaap, nepeabaucHo, mo BubyTTs
3aXMCHUKA 3i CIIPABU BHACAIAOK NPUITMHEHHS AOTOBIPHMX BiAHOCHH i3 KAieHTOM BiA6yBa€TbC}I
Ha THX e yMOBax, 1o nepeabadero 4. 2 cr. 54 KITK. To6To B pucyTHOCTI 3aXHCHUKA MICASE
HAAAHHS MOXXAUBOCTI KOHiACHIIITHOrO criaKyBaHHs. Biamosiana obcTaBuHa 6yAe 3aixcoBana
B OKYPHAAl CYyAOBOTO 3aCiAQHHS, i CYA MATUME MOXKAMBICTD IIEPEKOHATHUCS, 1O IIOPYIIEHHS [TPaBa
Ha 3aXHCT HE BiA6yBa€TbC5{ (30erMa, BIACYTHIl PUMYC AO PO3ipBaHHS Aorox}opy). Takox 4. 2
c1. 54 KIIK, B sKiit iaeTbest npo BiA06pa>KeHH;1 B IPOTOKOAI paKTy BIAMOBHU BiA 3aXHCHUKA a6o
HOTO 3aMiHH, CAIA AOAATH MOXKAUBICTD BiA06pa>1<eHH51 BIAMOBHU B )KyPHAAi CyAOBOTO 3aCiAQHHS
(ockiabku B CYAOBOMY ITPOBAAIKEHHI BEAETBCS CaMe XKYPHAA, A HE HPOTOKOA).

Ha npakTuni Takox icHye AMCKyCist IPO Te, Y¥ TOBHHEH CYA BUHOCUTH YXBaAY (nanaﬁMHi,
ycuy) PO NPUHHATTS BIAMOBM BiA 3aXHMCHMKA abo npo ioro saminy. Ha croroami, six BupHO 3
Haseaenoro Buuye, KITK He nepeabadae BuHeceHHs Takol yxBaau. BoAHOYac y TOMY BUITAAKY, KOAH
HAETBCS PO 3aMiHY 3aXHMCHHUKA LIASXOM [PU3HAYCHHs 0€30IIAATHOTO 3aXHCHHKA, BHHOCHTbCS
nucbMoBa yxBaaa cyay. Takox KITK ne nepeAGaquO BHHECCHHS YXBAAU B Pasi, KOAH BiAMOBa
BiA 3aXHCHHKA CYAOM He npuiiMaeTbest. OaHaK y6a4aeThes, 110 CyA Ma€ BUHECTH TAKY YXBAAY AAS
TOTO, 11106 HAACKHUM YHHOM MOTHBYBATU TAKY BiAMOBY.

BUHUKAIOT TUTAHHSA MOAO O3HAMOMACHHS HOBOTO 3aXMCHUKA (IiCAS HOTO 3aMiHH) i3 Ma-
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TepiasaMu AOCYAOBOTO POSCAIAYBAHHSL, 110 OYAH paHille PO3KPHTI CTOPOHI 3aXUCTY B IOPSIAKY
cr. 290 KIIK. fIx npasuao, B pasi 3asBACHHS HOBHM 3aXHCHHKOM TaKOTO KAOIIOTaHHS, CYAU
BIAKAQAQIOTh CYAOBHH PO3IASIA 260 miAroToBYCE CYAOBE 3aCiAQHHS, HAAAIOUU MEBHUH Yac AAS
O3HAHOMACHHSI, 32A€KHO Bip 06csry cnpasu. 3 ypaxysaunsm pimenss ECITA y cipasi Rook
v. Germany (§73) [4], AocTaTHiil Yac AAst 03HallOMAEHHS 3i cripaBoio He 06OB’13K0BO Mae GyTH
HAAQHO AO MOYATKY CYAOBOTO IMPOBAAXKEHHS, AA€ AO HOTO 3aKiHYEHHS. BianosiaHo, MIPOTATOM
CYAOBOTO POSTASIAY 3aXHCHHK MOXE IIPOAOBXKYBATH O3HAMOMAEHHS 31 CIPaBoio. 3BiCHO, SKIO
AOKa3u repeGyBaloTh y CTOPOHH OOBHHYBAYEHHSI, 3araAbHA META 3a0€3I1CUCHHS CIPABEAAMBOCTI
CYAOBOTO POSIASIAY BUMATA€, IOOK CTOPOHA OOBMHYBAYCHHS HAAABAAA IIOBTOPHY MOKAHBICTH
cTopoHi 3axucTy (HOBOMY 3aXMCHHKY) 03HalloMUTHCD i3 HUMH. CyA IOBUHEH CIPUATH CTOPOHI
3aXHCTY B O3HAHOMACHHI 3 MaTepiaAaMH CIIPaBH AASL TOTO, 1061 Oyaa 3abesnedcHa MOKAUBICTD
MAaTH HaACKHi 4ac Ta 3aCOOU AAS MATOTOBKH 3aXHCTY.

Cnucok BUKOPHCTAHHX AXKepea

1. Case of Croissant v. Germany, N013611/88, Judgement, 25 September 1992. http://
hudoc.echr.coe.int/eng?i=001-57736

2. Case of Lagerblom v. Sweden Ne26891/95, Judgement, 14 January 2003. http://
hudoc.echr.coe.int/eng?i=001-60884

3. Case of Artico v. Italy, N°6694/74, Judgement, 13 May 1980. http://hudoc.echr.coe.
int/eng?i=001-57424

4. Case of Rook v. Germany, Ne1586/15, Judgement, 25 July 2019. http://hudoc.echr.
coc.int/eng?i=001-194614

€sren KPYK,
sacrynuuk foaoBn Bumoro anTukopynuiitaoro cysy

HESIBKA 3AXMCHUKA TA ITIPOKYPOPA
Y KPUMIHAABHOMY ITPOBAAKEHHI:
BIAKAACTHU PO3TASIA CITPABU - HE
MO>KAUBO CAYXATH Y1 BIAKAACTU
PO3TIASIA HE MOJKAUBO - CAYXATH

,A,OCI/ITI; AI/ICKyCiI;IHI/IM Ta BOAHOYAC aKTYaAbHHM 3 TOYKH BOPY POSBI/ITKy HPQ.BO3Q.CTOCOBH01
HpaKTI/IKI/I € IMUTAaHHA HPO BH3HAHHS CYAOM IIOBAXXHHUMH HPI/I‘II/IH HCSBKU B CYAOBC 33CiAaHH5I
3aXHMCHHUKaA Ta HpOKypopa, a TaKOX HpaBOBi HaCAiAKI/I TaKO1 HESIBKU.

OrpuMaBIIH BOTYM AOBIPH BiA ITiA3AXHCHOTO AABOKAT HE MOXE HMM HEXTYBATH, OCKIABKH BiA
Horo aiit 6es nepcGiALmeHHﬂ 3aAeXKHUTH AOAST AloAHHE. OKpiM TOTO, SIK MpoeciilHmIl MPaBHUK,
aABOKAT IIOBUHEH YCBiAOMAIOBATH 3HAYNMICTh CBOEYACHOTO, IIOBHOTO Ta 00 EKTHBHOTO posrasay
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CYAOM CIIPaBH, LIO 3aACKHUTb TAKOX 1 BiA AOGPOYECCHOTO BUKOHAHHS HUM CBOIX MpodecifiHmx
060B’s13KiB.

Moao croponu 06BI/IHyBa‘{CHHH — TO MIATPHMAHHS B CYAl IIPOKYPOPOM ny6Aquoro 06BI/IHy—
Ba4YEHHS € HE IPOCTO MOCAAOBUM 000B’I3KOM, 11€ BEAUKA YECTh AAS npokypopa. Sk l'ly6Ai‘-lH1/Iﬁ
o6BtuBa'{ MIPOKYPOP MOBUHEH 6yTI/I B3ipIIeM 3aKOHHOCTI AAS IHIIMX Y4ACHUKIB ITPOLIECY, A TOMY
HOro HesBKA B CYAOBE 3aCiAQHHS 6€e3 TOBAKHHUX TIPUYMH € 6iAbIIIM BHPA)KEHHAM HEMOBAru A0
3aKOHY Ta CYAY HXK HESBKA CTOPOHHU 3aXHCTY.

CT0COBHO IPHYHH HEIIPUOYTTS B CYAOBE 3aCiAAHHS aABOKATA, TO BBAXAIO 32 AOLIIABHE 3yIIH-
HUTHUCh HA OKPEMUX 3 HUX, A CAME: YYACTh B iHIIOMY CYAOBOMY 3aCiAaHHI 200 cAiAYiH Afl; x30po6a/
MOTaHe CAMOIIOYYTTS AABOKATA; BIAPAAKEHHS; BiarycTka. BapTo BiaMiTHTH, 1[0 HE 3aAEKHO Bia
TOTO, SIKOK € IPUYUHA HEMOKAHBOCTI IPUOYTTS aABOKATa Y CYAOBE 3aCiAAHHS, BOHA IIOBUHHA
0yTH 3aBYACHO AOBEACHA AO BIAOMA CYAY Ta IIATBEPAYKCHA HAACKHUMH AOKA3aAMH.

Taxa nmiAcTaBa HesIBKU AABOKATA SIK yIACTD Y IHIIOMY CYAOBOMY 3aCiAaHHI MO>Ke 6y TH BU3HaHA
[IOBAXHOIO, SIKILIO BUPILICHHS CYAOM ITUTAHHS IIPO AATY T4 YaC CYAOBOTO 3aciAaHH BiAOyBaAOCs
6e3 Y4acTi aABOKATa, & OTXKE Y HbOTO BIACYTHS MOXAHUBICTh IIOBIAOMMTH CYA IIPO 3aHHATICTD B
iHmomy cyaoBomy 3acigaui. OpHax, sIKIO aABOKAT 6yB HPUCYTHIH IPU BUBHAYEHHI CYyAOM AATH i
4acy CyAOBOTO 3aCiAQHHS Ta HE 3aMepPedyBaB IIPOTH TAKOTO, TO CYA MOXE B IOAAABIIIOMY BIAMOBUTH
Y BUBHAHHI OBAXHUMH IIPUYMH HOTO HESBKU B CYAOBE 3aCIiAQHHS (noAi6Horo BUCHOBKY AIfIIIOB
Bummit anruxopynuiiiamii cya (aaai - BAKC), YPaxOBYyIO4M 3a3HAYEHi Ta iHIIi MACTABH ITip Yac

posrasiay cipasu N¢ 757/7845/19-x [1].

IIpu BUSHA4YEHH] ITIOBAKHOCTI IPUYMH HESBKH AABOKATA B CYAOBE 3aCIAAHHS Y 3B 513Ky 3 [IOr0
YYACTIO B {HIIOMY CYAOBOMY IIpOLieCi HOTPiGHO BPaXOBYBATH IOSHLI{I0 EBPONEIICHKOTO CyAy 3
HPaB AIOAUHHU IIOAO «IIPIOPUTETHOCTI» CMPaB, KA IIOASTAE B TOMY, 1[0 IPY BUSHAYEHHI TPiOpH-
TETHOCTI CIIPaBU CAiA BUXOAMTH i3 IPIOPUTETHOCTI CaMe AASI 3a IBHUKA (OGBHHyBa‘ICHOFO), aHe
CycmiAbHUX iHTepeciB. Y KpUMiHAABHOMY IPOBaAXKCHHI Lie CIIPaBH, A¢ 00BHHYBaueHMIA epebyBae
IiA BAPTOIO YU € HEMOBHOAITHIM. Beasanepeqﬂo, 110 ¥ ITMBiABHI, AAMiHiCTPaTHBHI, TOCIOAAPChKi
CIIPaBH TAKOX IIOBHHHI Oy TH POSIASIHYTI B POSyMHI CTPOKH, 2A€ CAM€ Ha 3AXMCHUKA TOKAQAAETBCSI
000B’ 130K AOBECTH MPiOPUTETHICTh OAHIET CIPABU HAA, iHIIOKO.

SIk1110 aABOKAT HE MOXKE npn6ym B CyAOBE 3aCIAQHHA y 3B’513Ky 3 HeOOXiAHICTIO y9acTi B cAiAuii
AL, TPO AKY 3a3AaA€TiAD HOMY HE 6on BiAOMO, BiH TOBUHEH HAAATU CYAY AOKAa3H MIATBEPAIKEH-
Hsl TPOBEACHHS BIATIOBIAHOI Ali, 2 B TOAQABLIIOMY — i AOKa3 CBOEI YYacTi B TaKiil Aii, OCKiAbKH
Y BHIIAAKY iX HEHAAAHHS CYA HE MATHME ITACTaB AASl BUSHAHHS MPUYMHU HEABKH MOBAKHUMU
(noai6Horo BucHoBKy Ajitmuaa Aneasuiitna masara BAKC (aaai — AITBAKC) nip yac posrasiay
cnpasu N2 991/5088/20) [2].

HenooAMHOKNMH € BUIIAAKH, KOAU 3aXHCT OOBHHYBaYCHOTO 3abe3Nedye He OAUH, a IpyIia
aABOKATIB, IPH [IbOMY OAMH 3 HUX HE MOXE 3 SIBUTHCh AO CYAY 3 IIOBKHUX IIPUYMH, 4 iHIIi aABO-
KaTH HaIlOASTAIOTh Ha BIAKAAACHHI PO3IAsIAY CIIpaBH 260 X B3araai He 3’ SIBASIOTBCS B 3aCIAQHHS.

Posrasipaiouu oAMH i3 TAKUMX BUITAAKIB (y crpasi N¢ 991/2608/ 20) ATIBAKC 3BEPHYAA YBAry,
IO TIPO HEMOXKAMBICTD IPHIHATH y4acTh B CYAOBOMY 3aCiAaHHI 3asBUAM AMIIIE ABOE i3 IeCTH
AABOKATIB, IIPH LIbOMY CYAY He OYAO HAAQHO AOKA3iB HEMOXXAMBOCTI TAKOI y4acTi iHIINX YOTHPBOX

aABOKaTiB, Yy 3B’${3Ky 3 YUM CYA BU3HAB HCIIOBOOKHUMH HPI/I‘{I/IHI/I 1X HESIBKU [3]

I_HC OAHHUM aPl'yMCHTOM Ha KOPI/ICTb TOTrO, o TaKi HESIBKU aABOKaTiB MOXYTb 6yTI/I BUBHAHI
HCIIOBAXXHUMH € TC, IO HPaKTM‘{HO BCi 663 BUKAKYCHHA CI'IPB.BI/I Yy BAKC POSI‘AHAQ.IOTLCX HPOTXI‘OM
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TpuBaAoro yacy. Hasirs, AK1o XTock i3 3aXHCHUKIB He MaB MO>KAMBOCT] BHCAOBUTHCS 3 IIPUBOAY
TOTO YH IHIIOrO AOKA3Y, TO CYA MOXE IPOAOBXKHTH AOCAIAYKEHHS TAKOTO AOKA3y Ta PO3 ACHUTH,
1110 CTOPOHA AO KiHIIsI CyAOBOTO PO3TASIAY HE rnosbaBacHa MpaBa HAAATHU BIiATIOBiAHI TOSICHEHH .
V pitenni €sponeiicbkoro cyay 3 npas aloaunu B cripasi Rook v. Germany (sassa N0 1586/15)
B yHKTi 73 Cya 3BepHYB yBary, 1o 6yAc BIACYTHE IIOPYILECHHSI IPAB 3asBHUKA, IKIIO AO KiHIIs
CYAOBOTO POSIAsAY 6YAO AOCTATHBO Hacy AAS AOCAIAXKEHHS MaTepiaais ciipasu [4].

Txmoro I‘IiACTaBOIO HCSIBKH B CYAOBC 3aCiAaHHSI 3aXHMCHHKA, sIKa MOXXE 6yTH OL[iHCHa CYAOM 5K
IMOBaXKHa, € XBOPO6a abo morane CaMOITIO1YTTA.

Ipaxruxa BAKC 3 niporo nuransst e A0 KiH1s He cQOPMOBaHA, AA€ Y TAKHX BUIIAAKAX BAPTO
BPaXOBYBaTH, Y1 6on 3BEPHEHHS AABOKATA AO AiKapst 06yMOBAeHo PANTOBHUM IOTiPIIEHHSAM CTaHy
3Aop03’51 41 3a3AAAETIAb 3aIIAAHOBAHE; IKUH BUCHOBOK AiKapsl HAAQHO AABOKATY; YU 3AOBKHMBAB
paniure apBoxar npouecyasbHuMu npaBamu. Cya He BOAOAIE CIIEIiaAPHMMU 3HAHHSMH B TaAy3i
MEAUIIMHHY, A TOMY B PSIAL BUITAAKIB 1n036aBAEHUH MOKAUBOCTI OL[IHUTH, YU YHEMOXXAMBAIOE Ta YU
iHIIa xsopoGa Y4acTh aABOKATA B CYAOBOMY 3aciaaHHi. TaKuM YMHOM, AOBEACHHS IEPEKOHAMBOCTI
TOTO YU iHIIIOTO AOKA3Y ITOKAAAAETHCS CAME HA 3aXMCHUKA.

IToBaxxHiCTb TaKOI IPUYHHU HEPUOYTTs AABOKATA B CYAOBE 3aCiAAHHS SIK F10T0 IIepeOyBaHHs1
Y BiAPSAKEHH] B KOXKHOMY KOHKPETHOMY BUITAAKY AOCAIAXKYETCS CYAOM Ha IACTaBi OLIIHKM HaAd-
HHX aABOKaTOM A0Ka3iB. OAHAK, BBAXKAIO 32 AOLIIABHE BIAMITHTH, 1[0 y BUITAAKY, KOAH BIAIIOBiAHE
BIAPSIAXKEHHS OYAO 3a3AQACTIAD YHECEHE AO PODOYOTO IIAAHY AABOKATA, TO BiH MiI 3aB4aCHO ITOAATH
AO CYAY KAOIIOTaHHSI i3 BIATIOBIAHUMHU AOKa3aMM [IOBXHOCTI HENPUOYTTS ¥ CYyAOBE 3aCiAQHHS.
Sx1no 5k HeoOXiAHICTD Y BiAPSIAKEHH] BUHUKAQ TEPMIHOBO, TO AT YMEHTOM Ha KOPUCTD ITOBAXKHOCTI
[PUYUH HESBKH aABOKaTa OYAYTb AOKA3H AifiCHOrO I‘ICPCGyBaHHH y BiApSIAXKEHH] Ta pe3yAbTaTH
BHKOHAHHs pOOOYUX 3aBAAHD, SKi CTAAH IIACTABOKO AAs BiApsiakeHHs. [Tpu 1ipomy cyaom GyAe
BPAXOBYBATHC IIPIOPUTETHICTH 3aBAAHD 3AXHCHHKA 3 yPaXyBaHHAM IiaxoAy EBPOIEFChKOro cyay
3 IIPaB AIDAUHU, 5K 1€ BKE 3TaAyBaAOCH BHIIIC.

OAHNM 3 41 He HaIGIABII AMCKYCIFHIX INTaHb € BASHAHHSI IOBKHIMHU IPHYNH HESIBKH 4epes
nepeOyBaHHs HOTO y BiamycTui. SIkmo HesiBKa aABOKaTa 00yMOBACHA, HAPUKAQA, IIepPeOyBaHHSM
Y IOPIYHif AOBrOTPUBAAIN BIAIYCTIIi, SIKy AABOKAT ITAAHYBAB 3a3AAAETiAb,  OTXKE MiI 3aBYACHO
noin$opMyBatH i HOIHPOPMYBAB CYA PO HEMOXKAHMBICTD IPUOYTH B CYAOBE 3aCiAQHHS, TO TaKi
06CTaBUHH CBIAYATb Ha KOPHCTH IIOBAKHOCTI IPHYMH HESIBKU aABOKATa B CyAOBe 3aciaanms. Oa-
HAK, 30BCIM ITO-IHIIIOMY CYA OLIiHIO€ IIOBA>KHICTh HESIBKH aABOKATA Y 3B A3KY 3 KOPOTKOTPHBAAOKO
BIAITyCTKOIO, 51Ka MOXKe OyTH 0$pOPMACHA AABOKATOM HAIIEPEAOAH] CYAOBOTO 3aCiAAHHST BUKAIOUHO
3 METOIO 3aTATYBAHHS PO3TASAY CIIPABH.

o cTocyeTscst HESIBKU IIPOKYPOPA, TO MAXIA B OLHIN MOBAXKHOCTI IIPUYHH TaKO] € IHIIHI,
HIXX CTOCOBHO HESIBKM aABOKATa, B CHAY TOTO, I1O CBOI ITOBHOBA)KEHHS IIOAO MiATPUMAHHS
MyOAIMHOTO OOBHHYBAYCHHS IPOKYPOP HE MOXE ACACTYBATH {HIIMM OpraHaM 49U ITOCAAOBHM
ocobam. Bin moBuHeH peaaisyBarn ix 0COGHCTO i B IOBHOMY 06C5131, 11O 3yMOBAIOETHCST BUMOTAMH
HE3MIHIOBAHOCTI MPOKYPOpPa y MPOBaA KEHHI.

ToMy mpOKypoOp 3HAYHO OOMEKEHIIIHI B MOKAUBOCTSX 3 IIOBAKHUX IIACTAB HE 3 IBUTHCH
y cyaose saciaants. OOMEXCHUI B 3aCTOCYBaHHI AO IIPOKYPOPA 3aXOAIB, IIOB SI3aHHX 3 HOTO
HenpuOyTTSM B CYAOBE 3aCiAQHHS 0e3 MOBAXHUX IPHYHH, | CYA HAAIACHMI AUILE IPABOM Ha IIOPY-
IIEHHS TUTAHHS PO BiATIOBIAAABHICTb IPOKYPOPA IIEPEA OPTAHOM, YIOBHOBAKEHHM IIPUTATATH
IPOKYPOPIB AMCLUIIAIHAPHOI BIATOBiAQABHOCTI.

Y npakuui BAKC 6yA1/1 BUITAAKH, KOAU PO3IASIA CIIPAB BIAKAAAABCS YEPES BIAITYCTKH IIPO-
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KYpOPiB, sIKi BXOAHAU AO BIATIOBIAHOI rpymu mpokypopis. Ilpu npomy, 3asBAstIodn KAOIOTaHHS
Ipo nepeOyBaHHs YaCTHHH IIPOKYPOPIB Y BIAITYCTLIH, He HAAABAANCS AOKA3H, IOAO HEMOXKAMBOCTI
npubyTH B CYAOBE 3aCiAQHHSI IHIIMX IPOKYPOPIB IpynH. 3po3yMiAo, IO TaKi IPHYMHH HE MOXKYTh
6yTH Bu3HAHI cyAoM TOBaXHUMHU. OToKe, TOBAKHUMU IIPHYMHU HESBKH CTOPOHH OOBHHYBAYCHHS
OYAYTb B TOMY BUITAAKY, KOKEH IPOKYPOP IPYIIH MATBEPAUTD HAACKHUMU AOKA3AMH HEMOKAMBICTb
NPUHHATH YYaCTh B CyAOBOMY 3aCiAaHHi.

YpaxoByiouu BUKAAACHE, HATOAOIIYIO, IO BIACYTHIi yHIBEPCAABHHIT MCXaHi3M BUSHAYCHHS
MOBAKHOCTI IIPUYUH HESABKU YYACHUKIB CYyAOBOTO IIPOBAAXKEHHS, B KOXKHOMY KOHKPETHOMY
BUIIAAKY CYA 3a CBOIM BHYTPILIHIM [EPECKOHAHHSM, SIKE IPYHTYETbCS Ha BCEOIYHOMY, TOBHOMY i1
HEYIIEPEAXKEHOMY AOCAIAKEHHI BCiX 00CTaBUH KPUMIHAABHOTO ITPOBAAIKEHHS, KEPYIOYHCh 3AKOHOM,
OLIHIOE KOKHHIT AOKa3 IIOBXHOCTI HEMPHOYTTS aABOKATa YK IPOKYPOPa B CYAOBE 3aCiAQHHS 3
TOYKH 30PY HAAEKHOCTI, AOIYCTUMOCTi, AOCTOBIPHOCTI, 2 CYKyITHICTh 3i6paHI/IX AOKas3iB — 3 TOYKU
30Py AOCTATHOCTI Ta B3a€MO3B 513Ky AAS IIPUITHSITTS BIAIIOBIAHOTO IIPOLIECYaABHOTO PIIICHHSL.
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Bipa MUXAHUAEHKO,
cyaAs Buioro anTukopynuiiHoOro cyay
KAaHAMAQT IOPHAHYHHX HayK

IIUTAHHS CYAOBOT'O KOHTPOAIO ITPU
OCKAP>KEHHI BE3AIIABHOCTI IIIOAO
BHECEHHS BIAOMOCTEI AO EPAP

Iaei mepemKoAKaHHS MIPUXOBYBAHHIO KPUMIHAABHUX IPABOMOPYIIEHD, HEAOYICHHS He-
06rpyHTOBaHOI BIAMOBH y MOPYIICHHI KPHMiHAABHUX CIIPAB Ta 3aXHCTY IIPAB IIOTEPIIANX BiA
3aounHiB y 2012 porji 3yMOBHAH 3MiHY ITAXOAIB AO IOYATKY AOCYAOBOTO poscaisyBanus. Lle
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MPU3BEAO AO TOTO, [0 B Cy4aCHHX YMOBAX MPABO3ACTOCYBAHHS MOPYIIEHHA KPUMiHAABHOTO
IIPOBAAKCHHSI CTA€ BCe GiAblIIe IIOMYASPHUM HE 3 TI€I0 METOIO, SIKA BUSHAYAABHO BKAAAAAACS B
fioro MoaAcpHisanino. 3a poormomorow BHeceHHs Biaomocteit o0 EPAP BiabyBaeTsest 6opoTnba 3
KOHKYPECHTAMH, «BPCIYAbOBYIOTBCSI» HEBAAAL TOCIIOAAPCHKI BIAHOCHHH, BAOKYETBCS AIIABHICTD
cy6’exTiB rocriopaproBans (B TOMy YMCAi 3 METOIO OTPUMAHHS IPOLIOBHX KOIUTIB 32 IPUIMHEHHS
KPUMiHaABHO-TIPOLIECYaAbHOTO THCKY). [ Toaoxenns crarti 214 KITK Ykpainu T1akox akTHBHO
BUKOPHUCTOBYETHCS aKTUBICTAMHU i IICEBAOAKTUBICTAMHU AASl TIOPYLIEHHS KPUMiHAABHUX IPOBa-
AXKCHB 3 OyAb-SIKHX IIPHBOAIB, a IIcBHI 0co6u B6avaoTh y BHeceHHi B EPAP peaaisaniio cBoel
Micil pATIBHMKA CBITY. 3MICT 3a5B Ta TOBIAOMACHD, OE3AISIABHICTD IIIOAO BHECEHHS BIAOMOCTEH 3
sxux A0 EPAP e mpeamerom ockapikenns Ha miactasi .1 4. 1 cr. 303 KITK Ykpainu, Hepiako
3BOAMTBCS AO HE3TOAH 3 CYAOBMMH PIlICHHSMH 200 3 POLICCYAABHMMH PIIICHHSIMH B PAMKaX
KPUMIHAABHOTO IPOBAAXKCHHSI, CTOCYEThCsI HEBUKOHAHHSI AOTOBIPHUX 30008 513aHb, OCKAPIKEHHSI
YIPaBAIHCHKHX PilllcHb KePIBHUKIB, HCOOXIAHOCTI IIEpPEBIPKH «IA03piANX>» 0Cib TOIO.

Y cBiTAI HOPMATHUBHOTO 3aKPIMTACHHS i CKAAACHOI IIPAKTUKH, OB s13aHOI 3 peaaizauiero no-
AoxeHs ct. 214 KITK Yipainu, akryasssicts 3 2012 poxy Ha6yAI/I ABa ITUTAaHHSA:
1. Yu marors 6yT14 BHecCeHi A0 €AMHOTO PEECTPY AOCYAOBUX PO3CAIAYBaHb BIAOMOCTI i3
BCix 6¢3 BUKAIOYCHHSI 3251B | TOBIAOMACHD IIPO BYMHCHHS KPUMIHAABHHX [IPABOIIOPY-
IIEeHb?
2. Yu Mae HEBHECEHHSI BIAOMOCTEH OyTH IIPEAMETOM CYAOBOTO KOHTPOAIO 3 YPaXyBaHHSIM
caMoi GpYHKIIT CAIAYOTO CyAAl y KpUMIHAABHOMY IPOBAAXKEHHI?

Crarrst 214 KTTK Ykpainu BusHavae, 0 cAiAdHiA, Al3HaBad, IPOKYPOP HEBIAKAAAHO, aA€ He
nisHime 24 roAMH MiCASI TOAQHHS 3a5IBH, IIOBIAOMAEHHS PO BYMHEHE KPUMiHAABHE ITPABOIIOPY-
IeHHs 200 IiCAst CAMOCTIFIHOTO BHSBACHHS HUM 3 OYAb-SIKOTO AXKepeAa 00CTaBHH, IO MOXKYTb
CBIAYMTH ITPO BYMHEHHS KPUMIHAABHOIO NPABONOPYIIEHHS, 3000B’13aHUI BHECTH BiATIOBiAHI
BiaOMOCTI AO €AMHOTO peecTpy AOCYAOBUX PO3CAIAYBaHb i posriouaTy poscaisyanust. s nopma
MICTUTb ABa KAIOYOBHUX ITOAOXKCHHS :
1. CcTPOK, IPOTATOM SIKOTO MAKOTh 6y'm BHECEHI BIAOMOCTI - #€6i0Kk1a0m0, aie He niznime
24 200un nicast MOAAHHSI 325IBH, IOBIAOMACHHS IIPO BYMHEHE KPHMIHAABHE [IPABOIIO-
PYLICHHS;

2. 3MiCT 3a5BH, TOBIAOMACHHS — BOHH MAIOTh CBIAUMTHU 72p0 84UHEHHI KPUMIHAADHO20
nPasonopyuLeHH .

Pasom 3 tm, Ha miacrasi cr. 25 KITK Ykpainu nporosomeno sacaay IIy6Ai‘{HOCTi. Ipoxypop,
CAIAYHI 30008 513aHi B MEKaX CBO€ET KOMITETEHIIi1 PO3I10YaTH AOCYAOBE PO3CAIAYBAHHS B Pasi HaA-
XOAKEHH 32518 (TIOBiAOMACHH) NP0 BYUHEHHI KPUMIHANDHO20 NPABONOPYULEHH, A TAKOXK BKUTH
BCiX IIepeAGadeHIX 3aKOHOM 3aXOAIB AASL BCTAHOBACHHSI IIOALl KpUMIHAABHOTO IIPABOIIOPYIICHHS
T2 0CO0H, 5IKa FI0ro BANHMAA. 3 BKA3aHMMH HOPMAMH KOPECIIOHAYEThCS BUMOTA I1. 4, 5 4. 5 cT. 214
KIIK Yxpainn, y BiamoBigAHOCTI AO 51KOi A0 EAMHOTO PEECTPY AOCYAOBUX PO3CAIAYBAHD BHOCHTD-
1, 30KpeMa, KOPOTKHIT BUKAAA OOCTABUH, 1O MOXKYTb (BI04t Npo 64UHEHHS KPUMIHANLHO20
npasonopyuLenn s, HABEACHUX IIOTEPIIANM, 3asBHHKOM, Ta IIOIEPEAHIO IPABOBY KBaAidikario
KPHUMiHAABHOTO IIPABONOPYIIECHHS 3 3a3HAYCHHAM CTATTi (wacTunm cTarTi) 3aKOHy YKpalHH PO
KPUMiHAABHY BiAIIOBIAQABHICTb.

3aTakoro HOPMATHUBHOTO 3aKPIilAEHHS ITO3HUIIisl IOAO ABTOMATHUYHOI PEECTpaIlil BiAOMOCTEl 1o
BCiM 3a51BaM i TOBIAOMAEHHSM, SIKi HAAXOASITh AO CAIAYOTO, TIPOKYPOPA, Ai3HaBaYa AAS TOPYILEHHS
KPUMIHAABHOTO TIPOBAAXKEHHS, € IIOMHAKOBOIO, aAXKE CaMa HOPMA MiCTHTh BUMOTY HAaSBHOCTI
BiAOMOCTEII Ipo KpuMiHaAbHe npasornopymenHs. Omxke, B yuHHIN peaakuii 4. 1 ct. 214 KITK
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Vkpainu npobaema npu BHeceHHi Bisomocteit o0 EPAP i ockapykeHHi BIATOBIAHOI 6e3AisIABHO-

CTi IIOASTAE B MAOUIMHI TAYMa4E€HHS 3MiCTY 3a5B i MOBIAOMAEHD PO BYMHEHHS KPUMiHAABHOTO

IIPABOIOPYILCHH | BUOIPKOBOIO 3aCTOCYBAHHS BUKOPHCTAHUX HOPMATHBHUX GOPMYAIOBAHb.

TakuM 9uHOM, OE3AISIABHICTb, SIKA [TOASATAE Yy HEBHECEHHI BiAOMOCTEH PO KpUMiHAABHE

[PaBONOPYLICHHS A0 €AHHOTO PEECTPY AOCYAOBHX PO3CAIAYBaHb IICASI OTPHUMAHHS 3a5IBH M

HOBiAOMACHHH npo Kpl/lMiHaAbHC NpaBONOPYLICHHS, MOXXC MaTH MiCL[C AxLIC y pasi:

HAAXOAJKCHHSI 3a51BH, TIOBIAOMACHHS PO BYMHEHHS KPUMIHAABHOTO [TPABOMOPYIICHHS
AO cy6’exTa, SIKUIT HAAIACHNI BIATIOBIAHMMH IIOBHOBOKCHHAMH BHOCHTH AaHi A0 EPAP.
BiamoiaHo A0 4. 4 c1. 214 KITK Vkpainu caiaunii, mpokypop, iHma caysx6osa oco6a,
YIOBHOBQ)KEHA HA IPUIHATTS Ta PEECTPALLIIO 3a5IB i MOBIAOMAEHD ITPO KPUMiHAABHI IIpa-
BOIIOPYLICHHS, 30008 sI3aH1 IPUIHSITU Ta 3aPCECTPYBATH TAKy 3a5BY Y [OBIAOMACHHSL.
CAaia OKpEMO HaroAOCHTH, 110 OOOB 30K 3apeccmpysamu 3446y He 03Ha4ae 06OB 3Ky
sapeecmpysamu 8idomocmi i3 yici sas6u 6 €dunomy peecmpi docydosux poscaidysans. B
KOHTEKCTI HAAXOAXKCHHSI 3a51BU AO YIIOBHOBKEHOTO €Y’ €KTA TAKOXK AOLIIABHO 3a3HAYNTH,
1[0 Ha TOYATKOBOMY €TaIli KPUMIHAABHOTIO IIPOBAAKEHHS PO3MEXKYBAHHS IMIACAIAHOCTI €
aocutb yMmoBHUM. IIpo 11e cBiguuTs, 30kpema, 4.2 c1. 218 KITK Yipainu - sximo caiagomy
i3 3a51BH, TOBIAOMACHHSI CTAAO BIAOMO IIPO OOCTABHHM, SIKi MOXYTb CBIAYUTH IIPO KPHU-
MiHaAbHE IPABOIOPYLIEHHS, PO3CAIAYBAHHS SKOTO HE BIAHECEHE AO HOT'O KOMIIETEHII],
BiH IIPOBOAMTH PO3CAIAYBAHHS AOTH, AOKH IIPOKYPOP HE BUSHAYUTD iHINY IIACAIAHICTD;
HAasBHICTD B 3a5Bi, TOBIAOMACHHI iHpOpMAIIii, 5IKa MOXKE CBIAYMTH IIPO BUMHEHHS KPH-
MiHAABHOTO IIPABONOPYIIECHHS. TyT MOBa HA€ NPO HAABHICTD 03HAK KPUMIHANLHO20
npasonopyuens. CAis OAPa3y OrOBOPUTHUCS, IO MOHSTTS «O3HAKH KPUMIHAABHOTO
[PaBOIOPYLICHHS » HE TOTOXKHE IIOHATTIO «CKAAA 3A04HHY> . ToMy HeBIpHO BiAMOBASITH
y BHeceHHI Bisomocteit Ao EPAP 3a 32518010 0co6H 3 MOCHAAHHSM Ha BIACY THICTb O3HaK
cKaaAy 3a09HHY. Bignmosiguo o0 4. 1 ct. 11 KpuminaapHOTo kopekcy Ykpainu KpUMiHaAb-
HUM [PaBOIOPYLICHHSM € nepeabadeHe nuM KoAeKcoM cycriabHO HebesneuHe BUHHE
Alstans (Ais 260 6e3AisAbHICTS), BanHEHE Y6 €KTOM KPUMiHAABHOTO [IPAaBONIOPYLICHHL.
oao o6csiry Ta smicty iHopMail po KpUMiHAABHE IIPABOIIOPYLICHHS CAIA TOTOAUTHCS
3 AoGoiikom A.M., o o6cTaBHHAMY, SIKi MOKYTb CBIAYMTHU IIPO BAUHCHHS KPUMiHAAb-
HOTO IIPAaBOIIOPYLICHHS, € HE IO iHIle, K O3HAKM KPUMiHAABHOTO MPABONOPYLICHHS
Ta O3HAKU CKAAAY TAKOTO MPABOMOPYIICHHA. AAS TOYATKY AOCYAOBOTO PO3CAIAyBaHHS
AOCTAaTHBOIO € MiHIMAABHO HEOOXiAHA KiABKICTh TAKUX O3HAK: CyCIiAbHA Hebe3MeuHicTh
i nporunpaBHicTb (03HAKK PaBONOPYLICHHS) T2 06 €KT i 06 €KTHBHA cTOpOHA (03HaKK
ckaapy npasonopymenns) (1, c. 89]. Pasom 3 tum, sidosmocmamu npo xpuminarvie
1PABONOPYULEHH.S MOSKHA BBOKATH 1HPOPMALIIO PO MOAII0, SIKA MOXKE Oy TH IIPEAMETOM
KPUMIHAABHO-TIPABOBOI OLIHKH, 400 IIPO AISTHHS, SIKE BUTASIAAE SIK CYCIIIABHO-HeGesmedHe
i npoTunpasHe.

HEBHECCHHS BIAOMOCTEII 32 3a5IBOKO, ITOBIAOMACHHSAM, SIKi HAAIMIIAK YIIOBHOBA)KCHOMY
CyO €Ty i Micmsmp 03HAKY KPUMIHALDHOZ0 NPABONOPYULEHHS, TPOTATOM 24 roanH. [Tpu
4OMY 3251Ba Y IOBIAOMACHHSI PO KPUMiHAABHE IIPABOIOPYIICHHS BBAXAIOTHCS TOAAHH-
MU 3 MOMEHTY IIONEPEAXKEHHS 0COOH IIPO KPUMIHAABHY BiALIOBIARABHICTD (32 BUHATKOM
BUIIAAKIB, KOAH TaKe IONEPEAXKEHHS HEMOXXAUBO 3pOOUTH 3 06>€KTHBHUX NIPUYHUH:
HaAXOAXKCHHS 3a5BU, IOBIAOMACHHSI [OIUTOO, IHIIMM 3acO0OM 3B>SI3KY, HEIIPUTOMHHIA

43 Aob6oiiko A M. AkryaabHi po6ACMU BU3HAYCHHS ITIACTAB | MOMEHTY ITOYATKY AOCYAOBOTO PO3CAIAYBAHHSI.

Bichuk kpumiHassHOTO cypsounHcTBa. - Ne 1/2015. C.87-92
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CTaH 3asBHHUKA, BIAPSAXKEHHS TOWO). Y BUITAAKY HAAXOAXKEHHS 3a5BH, HOBIAOMACHH
TOLITOIO, IHIINM 32CO00M 3B> 3Ky, CTPOK OOYHCAIOETBCS 3 MOMCHTY HAAXOAKCHHS 3351B1
caipgomy, mpoxypopy™* ) [2].
3a TakuX yMOB I10 [IEPLIOMY ITUTAHHIO MOKHA 3pOOHTH BUCHOBOK, 11O PEECTPALLis BIAOMO-
creit B EPAP He € aBTOMAaTH4HOIO, a 3MICT 3a5IB i IIOBIAOMACHD PO BYMHEHHS KPUMIHAABHOTO
IPABOIOPYIIEHHS MA€ IIEPBICHO NEPEBIPATUCS HA IPEAMET HASBHOCTI B HUX BIAOMOCTEH, 110
MOXYTh CBIAYMTH IIPO BYMHEHHSI KPUMIHAABHOTO IIPABOMOPYLICHHsI. 3AKOHOAABELb HAAAE HA
TaKy HepeBipKy 24 ropuHH, IPOTATOM SIKUX 3AIMCHIOETHCS BHECEHHS BiAOMOCTEH AO PEECTPY.
Awine Ha Ti 3a5BHU i HOBIAOMACHHA, 13 3MiCTY AKHX B6AYAETHCS HASBHICTh O3HAK KPHMMiHAABHOTO
IIPaBONOPYLICHHSI, Ma€ Gy TH BIAIIOBiAHE KpUMIHAABHE IIPOLIECYaAbHE PEATyBaHHS Y BUAL [TOYATKy
AOCYAOBOTO PO3CAiAYBaHHA.

IIJo cTocyeTsCst CYAOBOro KOHTPOAIO HaA GE3AILABHICTIO, SIKA IIOASITA€E Y HCBHECCHHI BIAOMOCTCH
40 EPAP, To Lie IUTaHHS BUAAETBCS AOCHTb AUCKYCIHHHUM 3 OrAsiAy Ha caMy QYHKLIIO cAiadoro
cyaaly kpuMinaabHOMY npoBapkenHi. Tax, BianoBiauo a0 1. 18 u. 1 ct. 3 KITK Ykpainu caipumit
CYAASL - CYAASL CYAY IIEpLIO] iHCTaHILii, AO HOBHOBA)KCHD KOO HAAC)KUTD 3AIMCHECHHS y IOPSIAKY,
nepeabadenomy num Koaexcowm, cydosozo konmpoaro sa dompumannsm npas, c60600 ma inmepecis
0Ci0 Y KPUMIHANBHOM) TPOBAOIHCCHHI.

TakuM YHHOM, AOTIYHUM BOAYAETHCA OCKapIKeHHs1 6€3AIABHOCTI IOAO BHECEHH S BIAOMOCTEI!
40 EPAP, siki1o BiATIOBiAHA 3251Ba IIOAAETHCS ITOTEHIIHHUM MOTEPITAUM (oc06010, SIKA CTBEPAIKYE
PO 3aBAAHHS Ti IEBHUM ALSIHHSAM MOPAaAbHOI, GpisiaHOl 260 MaitHOBOL I]_[KOAI/I). B npomy acrrexri
HeBHeceHHs BigomocTeit A0 EPAP Moxe cTaHOBHTH BTpyYaHHs y IpaBa 3asIBHUKA, TOMY IHCTUTYT
CYAOBOTO KOHTPOAIO 20COAIOTHO OO PYHTOBAHO OLIMPIOETHCA | Ha Taki BUITAAKH. [HIle nuTaHHs,
KOAH 325Ba O4EBUAHO HE MiCTUTB BiAOMOCTEH IIPO BYNHEHHA KPUMiHAABHOTO ITPAaBONOPYIICHHS,
a B CBiTAI BUKAQACHHUX B Hill BIAOMOCTeH He B6a4aeThCs 3B’;13Ky 3 IpaBaMu, cBoboAAMH T inTepe-
CaMH y KpUMiHAABHOMY ITPOBAAYKEHHI, SIKi MOXKYTh ITOIIAAATH ITiA KOHTPOAB cAiagoro cyaai. Oxe,
BIAMEXYBAaHHS IEPIIOTO BUIAAKY BiA APYTOTO, i, BiATIOBIAHO, BUSHAYEHHS HASBHOCTI IMiACTaB
BHeceHHs1 BigoMocTeil A0 €PAD, sikiio ynoBHOBaXkeHUH Cy0 €KT B LIbOMY [IMTaHHI AOIYCTUB
6€3AISIABHICTD, Ma€ 3AIFICHIOBATUCS HE3AACXKHUM cy6’€KTOM, SIKMM Y HALlIOHAABHIH CHCTEMI KPH-
MIHAABHOTO CYAOYHHCTBA K Pa3 I BUCTYIIA€ CAIAYHIT CYAAsL. 32 TAKHX OOCTABUHU POSIASIA CKApT
Ha 6e3AISABHICTD, KA IOASITAE Y HEBHECEHHI BIAOMOCTEN PO KPUMiHAABHE IPABOIOPYIIEHHS
A0 €AMHOTO peecTpy AOCYAOBHX PO3CAIAYBAHB MICASI OTPHMAHHS 3a5IBU UM ITOBIAOMACHHS PO
KPHMMiHaAbHE IIPABONOPYIIEHHS, oGyMosA}oe HEOOXiAHICTD AOCAIAYKEHHS caMoi 3a51BH, TOBiAOM-
ACHHS Ha IPEAMET HASBHOCTI B HUX O3HAK KPUMiHAABHOTO IIPAaBONOPYIIEHHS SK IACTABH AAS
MOYaTKY AOCYAOBOTO PO3CAiayBaHHs. BpaxoByioun MOBHOBaKEHHS CAIAIOTO CYAAL, BUHAYEHI 4.
2 cr. 307 KITK Ykpainu, cAigmii cyaAs Ma€ HOBHOBaKCHHS 3AAOBOABHUTH CKapry Ha 0e3Aisab-
HiCTb i 30608 a3aTH BHECTH BiaoMOCTi i3 3asBu o0 EPAP 3a HassHOCTI B Hill BisoMOcTel npo
BYUHEHHS KPUMiHAABHOTIO IIPABONIOPYLIEHHS, 260 BiAMOBUTH y il 3AA0BOAEHHI Yy BUITAAKY, AKIIO
Taka inpopmaris B Hill BiacyTHs. B iHImoMy BUITaAKy, CAIAYHIL CYAAST BUKOHYBAB 61 a6COAIOTHO
$opmasbHy QYHKIIIIO CYAOBOTO MPUMYCY YIOBHOBAXKEHUX 0cib BHOCHTH AO peectpy Bci Ges
BUKAIOYCHHS 32 5IBU i IIOBIAOMACHHS, IKi HUMM OTPUMYIOTBCS.

44 Ancr Bumoro crienjiaaisoBaHoro cyay s posrasiay UMBIABHIX i KpUMiHaABHEX cripas Bia 09.11.2012 Ne
1640/0/4-12 « I'Tpo AesiKi TMTaHHSI IOPSIAKY OCKAP>KCHHSI PILLICHB, Ali 41 6E3ALSIABHOCTI IiA 4ac AOCYAOBOTO
poscaiayBaHHS >
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Cnucox BUKOPHCTAaHHX AXKEPEA:
1. Aob6oiixo A. M. AkryaabHi npo6AeMH BUBHAYCHHSI IIACTAB | MOMCHTY IIOYATKY AOCY-
AoBoro poscaipysanss / A.M. Ao6oriko // BicHuk KpuMiHAABHOTO CYAOYHHCTBA. - N
1-2015. C.87-92
2. Awucr Bumoro crieriiaaisoBaHOro cyAy 3 pO3TAsIAY IIMBIABHUX 1 KpUMiHAABHHX CIIPaB
Bip 09.11.2012 Ne 1640/0/4-12 «ITpo Acsiki TUTaHHS IOPAAKY OCKapXKCHHS pillleHb,
Al 41 6e3AISIAPHOCTI IiA yac AOCYAOBOTO PO3CAiAyBaHHS »

Amurpo MUXAUAEHKO,
cyaAa AneAsnifiHol maAaTH BHIoro anTHKOpynuiiHOro cyay
AOKTOP IOPHAHYHHX HAYK, AOLICHT

ANTEASAIIIMHUM ITEPETASIA CYAOBUX
PIIIEHB ITPO 3ACTOCYBAHHA
3AITIOBDDKHUX 3AXOAIB

3a nepimii pik poboru (305.09.2019 o 05.09.2020) y IpoBaAKeHH] ANEAAIIIIHOI masaTH
Bumoro anTukopymnuiiiHoro cyay nepebysaso 1265 aneasiiifHux ckapr, KAOIIOTaHb Ta IIOAQHb
PO BUBHAYCHHS MACYAHOCTI, 3asB. [Ipu npomy Gyao posrastHyTo 976 aneasuifiHuX ckapr Ha
YXBaAHU CAIATHX CYAAIB.

CyAOBa MPaKTHKA HIOAO 3aCTOCYBAHHS 3aroODKHIX 3aX0AIB 3aiiMae LEHTPAABHE MICIIE B Ai-
SIABHOCTI CyAY aneASI[iHOI IHCTaHIIil Ha CTAAIl AOCYAOBOTO PO3CAIAYBAHH. 3asHaueHe 3yMOBA€CHE
A€KiAbKOMa cl)aKTopaMn: (1) 3arr00KHI 3aXOAM HAHOIABIINM YHHOM y HOpPiBHAHHI i3 iHIIUMU
KPUMIHAABHO-IIPOLIECYAAbHUMH 3aXOAAMH 3AATHI oOMexXHUTH IpaBa ADAUHHU HA CTAAIl AOCYAOBOTO
poscaiayBanHs; (2) 3acToCyBaHHsI 3a11061KHOTO 3aX0AY NepeAGadae BUPILCHHS IMPOKOTO CIICKTPY
UTaHb q)aKTy Ta paBa, 30KPEMA, OLIIHKU AOCTATHOCTI AOKa3iB 3a PISHUMU CTAHAAPTAMH AOKa3Y-
BaHHs IIOAO Pi3HHX UTaHb PakTy (IAO3PH Y BAMHEHHI 0CO6OI0 KPHUMIHAABHOTO IIPABONIOPYLICH-
HSl, HASIBHOCTI PU3MKIB, SIKi AQAIOTb AOCTATHI IIACTABU BBaXKATH, 1[0 ocoba Moxxe MEPEIIKOAXKATH
KPUMIHAABHOMY ITPOBAAYKEHHIO, HEAOCTATHOCTI 3aCTOCYBaHHS 6iABII M SIKHX 3aIT0ODKHIX 3aX0AIB
AASL 3a1106iraHHSL pUBHKaM), HeoOXiAHOCT] BpaxyBaHHS 3HAYHOI KiABKOCTi O6CTABUH y CYKYIHOCTI
(crarrs 178 KITK) Tomo; (3) sanobixHi 3aX0AH XapaKTepU3yIOThCS SHAYHUMH BIAMIHHOCTAMU
OAUH BiA OAHOTO, IITO BIIAUBA€E HA MOPAAOK iX 3aCTOCYBAHHS Ta HOMEHKAATYPY MUTAHb, SAKi TPU
11bOMy BUpiuryioThest; (4) sacrocyBanHst 6iAbIIOCT] 3aIOG1KHMX 3aX0OAIB BIAKPHBA€ IPABO HA AOCTYII
AO CYAOBOTO KOHTPOAIO Y€PE3 aNeASL[IIHUI NEPETASIA PIIIEHHS CAIAYOTO CYAA; ( 5) CKOPOYCHUMHU
TepMiHAMH POSTASIAY ANEASILIIHAX CKapr (TPH AHI) TOLIO.

Oco6AMBICTIO AMEASLIFHOTO MEPETASIAY CYAOBHX PIllCHb PO 3aCTOCYBAHHS 3aIOODKHUX
3ax0AiB AneasniiHol nasatu Bumoro AQHTUKOPYILIHHOTO CYAY € T€, IO 3HAYHA YaCTHHA MaTe-
piaAiB 32 TAKMMH CKapraMH CTOCYETBCS CKARAHUX KOPYILIFHHUX 3A0YHHIB Ta € AyKe 06’ €eMHUMHU.

Anast cyaais Aneasiiitnoi maaati Buijoro aHTHKOPYIIIIHOTO CyAy XapaKTEPHUM € CAIAyBaHHS
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CBOII1 OMEPECAHIH IIPaKTHLLL, TOOTO OAHI i Ti X cami IIPaBOBI MUTAHHS BUPIIIYIOTHCS KOHKPCTHUM
CYAACIO OAHAKOBO Y KOxKHi# cripasi. I Ipu 11boMy cyAOBi pillieHHS A€TAABHO MOTHBYIOThCS, 1110 SIKpa3 i€
HEOOXIAHOIO YMOBOIO pOPMYBaHHS Ta TOAAABILIOTO CAIAYBAHHSI CYAOBIF IIPAKTHLLL. 3asHaYCHE Clpysie
GOpMyBaHHIO HCAMCKPUMIHALIIHHOTO CTABACHHSL, IPABOBOI BUSHAYCHOCT, IIPABOBOI IepeabatyBa-
HOCTI i TOCAIAOBHOCTI B CAOBIH MPaKTHILi Aneasniiinol nasaru Bumoro AQHTUKOPYMIIIHHOTO CyAY.

Y nmepumii pik mporecyasbHoTI AistabHOCTI Aneasinifinol masatu Bumoro anTukopymniiiiaoro
cyay (aaai Takoxx — AITBAKC) 6yao cpopMOBaHO psia HOBHX IIAXOAIB 4M POSBHHYTO icHyloui
MPAaKTUKH IIOAO 3aCTOCYBAaHHs 3armobiKHUX 3ax0AiB. MeToro 1iei ny6Ai1<aui'1' € BUCBITACHHS
3a3HAYCHUX ITIAXOAIB.

Byao BBEACHO B CYAOBY IIPAKTUKY KATCTOPIIO pisens 00TPyHmMOBAHOCINE Nid03PHL IPU 3aCTO-
CyBaHHI 3am06IKHUX 3aXO0AIB.

Pisenn o6rpyHTOBaHOCTi, AOBEAEHOCTI ITIAO3PU Ma€ KOPEAIOBATH 3i CTYIIEHEM 0OMeXKeHHA npas
icBoboa MiAO3PIOBAHOTO, 110 BUIIAUBAIOTH (MO)KyTL 6yT14 OB 513aHi ) i3 MPUIHATTA BiATIOBIAHOTO
MIPOLIECYAABHOTO PillleHHs (B‘II/IHCHHH MIPOLIECYaAbHOI Aii’): yuM GiABIINM € BTPYYaHHS B IIPaBa,
cBOOOAH i 3aKOHHI iHTEpeCcH AIOAMHH, TUM 61ABIIOIO0 MaE 6yT14 «Bara» I «sKIiCTb» AOKa3iB, IKUMH
oGrPyHTOByeTbc;I 1 IPMYETHICTb AO CKOEHHS BiAITOBIAHOTO KPMMiHAABHOTIO ITPABOIOPYIIEHHS.
I'lpu oMy cTaHAAPTH AOKA3YBaHHS (I‘ICPCKOHaHH}I) HOCTYIIOBO 3POCTAIOTH 3 Hepebirom edek-
TUBHOTO PO3CAIAYBaHHS Ta IOTPeOYIOTH GiabLI TAMOOKOrO OGIPYHTYBAHH, 1O IIOBHOTO MipOIO
YSIOAXKYETBCA i3 06 EKTHBHUM PO3LIMPEHHIM MOKAHBOCTEH CTOPOHH OOBUHYBACHHS B LIbOMY
HaI‘IP}IMKy45. 3asHaveHe, 30KpeMa, OB’ A3aHe i3 060B A3KOM CAiAYOTO CYAAL, CYAy IpM BUPiIIEHH]
IUTaHHs PO 0OpaHHs 3a06DKHOrO 3aX0AY Ha IACTaBi HAAAHHX CTOPOHAMH KPHMIHAABHOTO
MIPOBAAXKEHHS MaTEPiaAiB OLLIHUTHU B CYKYITHOCTI BCi o6cTaBuHY, Y TOMY YHCAi BATOMiCTb HaSIBHUX
AOKa3iB PO BYMHEHHS ITIAO3PIOBAHUM KPHMiHAABHOTO MPABOIOPYIICHHS (nyHKT 1 yactunaun
1 crarri 178 KITK) Ta BaromicTh HaAsBHUX AOKA3iB, AKUMU OOIPYHTOBYIOTBCSI BIATIOBiAHI O6CTa-
sunu (nyHkT 11 vacrtunu 1 crarri 178 KIIK).

Busuaueni cmandapmu doxasysanns (nepexonanns), i BUKOPUCTOBYIOTECS IPU 3aCTO-
CyBaHHI 3aIO6KHIX 3aX0AIB.

Cranaapt «docmammix nidcmas (00xa3is)» AASL METH TIOBIAOMACHHS 0CO6i PO Mia03py €
HIDKIMM HDK CTAHAQPT «OOIPYHTOBAHOI IAOSPH », AAXKE OCTAHHIH 3TiAHO A0 IYHKTY 1 9acTuHu
3 crarri 132 KITK BHUKOPHCTOBYETBCS AASI OOTPYHTYBaHHs HEOOXIAHOCTI 3HAYHO CEPIO3HIIIOro
06MeKCHHS IPaB, cBOOOA | 3aKOHHNX IHTEPECiB AANHH Yepes, 30KPEMa, 3aCTOCYBAHHS 3aX0AIB
3abe3mnedeHHs KPUMIHAABHOTO IIPOBAAYKEHHS Ta HE 3yMOBAIOE HAAIACHHS MiAO3PIOBAHOTO AO-
AATKOBUMH IPaBaMH. AAS 1iAcH TOBIAOMACHHSA 0cO6i po MiAO3pY BiH nepcA6aqae HasIBHICTh
AOKa3iB, SIKi AUIIE 06’ EKTHBHO 3B SI3YIOTh I1iAO3PIOBAHOTO 3 ICBHUM KPUMiHAABHUM IIPABOIIOPY-
IICHHSM (,A,CMOHCprIOTb MIPUYETHICTH AO HOrO B‘{I/IHCHI-[H) i BOHHU € AOCTATHIMH, 1106 BUIIPABAATH
IIOAQABLIE PO3CAIAYBAHHS AAS BUCYHEHHs OGBHHYBadeHHs 260 cipocTyBaHHs Takoi miaospu.

I'lpu BcTaHOBACHHI pUBHKIB, nepeabadenux crarreio 177 KITK, cya Buxopucrosye cmandapm
doxasysanns <00rPYHINOBAHOL IMOBIPHOCTNE> IOAO PCAABHOT MOKAUBOCTI 3AIMCHEHHS IAO3pPIO-
BaHMM 323HAYCHHUX y Liii CTaTTi Aill B MaiibyTHBOMY, [IPU LIbOMY BPaxoBy€ PiBeHb OOIPYHTOBAHOCTI
nip03pu. Pusuku, ki AAI0Th AOCTATHI MACTABU CAIAYOMY CYAAL, CYAY BBASKATH, IO ITIAO3PIOBAHUIL

45 Yxsaan ATTBAKCy cripasi N© 991/2074/19 ia 05.12.2019, http://reyestr.court.gov.ua/Review/86267357;
Bia 10.12.2019, http://reyestr.court.gov.ua/Review/86466245.

46 Yxsana ATT BAKC Big 03.10.2019 y cipasi N© 760/24486/19, http://www.reyestr.court.gov.ua/
Review/84766483.
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MOXe BAICHUTH cripoby MPOTHAIL KpUMIHAABHOMY POBAAKCHHIO y pOpMaX, IO mepeabadeHi
vactunomo 1 crarti 177 KITK, caip BBaXXaTn HasBHEMH 32 yMOBH BCTAHOBACHHS OOTPYHTOBAHOI
HIMOBIPHOCTI MOXXAMBOCTI 3AIHCHEHHSA miA0o3pioBaHuM 3a3HadeHuX Al ITpu npomy KITK ne
BUMAra€ AOKasiB TOTO, 10 MiAO3PIOBAHHUH 000B’13K0BO (nosa BCSKHUM cyMHiBOM) 3AIMCHIOBATHME
BIATTOBIAHI All, OAHAK BUMAara€ AOKasiB TOTO, 11O BiH Ma€ PeaAbHY MOXKAMBICTD IX 3AIHCHUTH y
KOHKPCTHOMY KPHMiHAABHOMY IIPOBAAKCHHI B Mailby THbOMY.

CyA TaKkoX BPaxoBye, 1110 BATOMICTb HasIBHMX AOKA3iB PO BYMHEHHSI IIAO3PIOBAHUM KPHMi-
HaABHOTO MPABOMOPYILCHHS K 0OCTABHHA, SIKa BIIAUBAE Ha BUOIP CAIATHM CYAACIO, CYAOM BHAY
3aro0iXKHOTrO 3aX0Ay (nyHKT 1 vacrunu 1 crarri 178 KITK), mae OIIOCEPEAKOBAHUI BIIAUB U Ha
OLI{HKY PiBHS IIMOBIPHOCT] BUNHEHHS MMAO3PIOBAHUM THX YM IHIIUX AL, SKi KBaAIPIKYIOTBCS SIK
pusuku 3a crarreio 177 KITK. Yum menioro e Baromicts 3i6pa1-u/1x Y AOKas3iB Ha I ATBEPAIKEHHS
o6rpyHTOBaH0'1' l‘liAOSPI/I Ta YUM HIDKYUM € piBCHb i o6rpyHTOBaHocri, TUM MEHIIIOK € BipO[‘iA-
HICTb HE3aKOHHOTIO BTPYYaHHsI IIAO3PIOBAHOK 0COGOK0 Y XiA AOCYAOBOTO PO3CAIAYBaHHS YH
HEPEXOBYBAHHS 11 BiA IPABOCYAAS, i HaBraku®.

Po3pobacHO Ta BIIPOBAAXXCHO IIPABHAO, 32 SIKUM MOXKYTb OyTuU 8usnani doxasu nedony-
cmumunn npu 8usHaueHi 00TPyHmMosanocmi nido3pu wa cmadii 0ocyd06020 po3caidysanns.

Ha craaii AoocyaoBOro poscaisyBaHHs BUSHAHHS AOKA3iB CAIAYUM CYAACIO, CYAOM HEAOITYCTUMUMU
MOXXAMBE AUIIE y BUITAAKAX, KOAH: ( 1) TaKi AOKa3H, OTPMMaHi BHACAIAOK iCTOTHOT'O Ta OYEBUAHOTO
MOPYILEHHS IIPaB Ta cBO6OA AIOAMHH i (2) iX HEAOITYCTUMICTh 06yMOBACHa TaKUMM OOCTaBUHAMU,
AKiy 6yAb-}IKOMy BUIAAKY HE MOXYTb 6yT14 YCYHYTI B XOAI IIOAQABILIOTO PO3CAIAYBaHHS Y1 CYAOBO-
IO POSIASIAY 260 IIASIXOM HAaAAHHS AOAATKOBUX Matepiais, SKi BXKeE € y pOSHOPAAXKEHHI CTOPOHU
KPHUMiHAABHOTO POBAAXKEHHS, TO6TO BUCHOBOK PO HEAOITYCTUMICTD BIATIOBIAHOI'O AOKA3Y € KaTe-

TOPUYHMM HaBiTbh i3 BPAXyBaHHSAM BiAIIOBIAHMX 0cob6AUBOCTEH CTAAIT AOCYAOBOTO p03CAiAyBaHH;I48.

CucreMaTH30BaHO KPUTEPL, SIKi BIAUBAIOTh HA 6U3HAUEHH.2 PO3MIDY 3ACIMABH.

ITosoxenns KITK Ta mpakrrka €BpoIieiicbkoro cyAy 3 npaB AIOAMHH OPIEHTYIOTb Ha Taki
KpHUTepil, 5K CAiA BpaXyBaTu npu BusHaueHi posmipy sacrasu: (1) ob6craBuHM KpUMiHAABHOTO
npasonopyuenHst; (2) ocobansuii xapaxrep cipasu; (3) MaiiHOBHIA cTaH niA03pioBaHoro; (4) foro
ciMeiiHuIi cTaH, y TOMY HcAl MaTepiasbHe cTaHOBHLIE 6AM3bKUX 0ci6; (5) MacwuTab ioro dinan-
coBux onepauiii; (6) AaHux mpo oco6y miaosproBanoro; (7) BCTAHOBACHI pUBHKH, epeAGadeHuX
crarreto 177 KITK; (8) «npodeciiine cepeaosuine» niaosprosanoro; (9) nomipaicrs o6panoro
PO3Mipy 3aCTaBH Ta MOKAMBICTD il BUKOHAHHSL, a TAKOX 32 IeBHUX o6cTasuH (10) mKopa, 3aBaaHa
KPHMMiHAABHUM IPABOMOPYIICHHAM. 3 OAHOTO 6OKY, PO3MIip 3aCTaBH MOBHHCH OyTH TaknM, 06
3arposa ii BTpaTH yTpEMyBaaa 0 IiAO3PIOBAHOTO BiA HAMIpiB Ta CIIPO6 MOPYLINTH MOKAAACH] Ha
HBOTO 060B A3KH, a 3 IHIIOTO He Ma€ OyTH TAKHM, 06 Yepes 04CBUAHY HCMOXKANBICTD BAKOHAHHS
YMOB LIbOTO 3aII001KHOTO 3aX0AY I1¢ pAKTHIHO PHUSBEAO 6 AO TTOAAABIIOTO HOTO yB SIBHEHHS, SIKE

47 Yxsaan ATTBAKC Bip 05.12.2019y cripasi Ne 991/2074/19, http://reyestr.court.govua/Review/86267357;
Bip 10.12.2019y cripasi N 991/2074/19, htep://reyestr.court.govua/Review/86466245; 8ia 07.11.2019 y ciipa-
Bi N2 991/908/19, http://reyestr.court.gov.ua/Review/85478722; Bia 21.11.2019 y ciipasi N© 991/1463/19,
http://reyestr.court.gov.ua/Review/85896916; Bia 06.02.2020 y cripasi N¢ 991/590/20, http://reyestr.court.gov.
ua/Review/87548231; Bip 30.01.2020'y cripasi N2 991/425/20, http:/ /reyestr.court.gov.ua/Review/87333153;
Bia 31.01.2020 y cripasi N© 991/591/20, http://reyestr.court.gov.ua/Review/87333288.

48 Yxsaan ATT BAKC Big 30.01.2020 y cipasi N 991/425/20, http://www.reyestr.court.gov.ua/
Review/87333153; Bia 31.01.2020 y cupasi N 991/591/20, http://www.reyestr.court.gov.ua/
Review/87333288.
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B OCTAaHHbOMY BUIIAAKY IlepeTBOpuaocs 6 Ha GesaabTepHaTHBHE Y.

3 MAMHOM Yacy y 3B’513Ky 31 3MiHOI0 06CTaBHUH, 1110 BPAXOBYBAAUCH 1P BU3HAYCHHI IEPBUH-
HOTO PO3Mipy 3aCTaBH, Ta TPUBAAMM HCBHECCHHSM 3aCTaBH, BUSHAYCHOI yXBAAOIO IIPO OOpaHHs
3anobixxHoro 3aXOAY Y BUTASIAl TPUMaHH ITiA BAPTOIO, PO3MIpP 3aCTABU MOXKE IIAAATATH amini’’.

Posmip 3acraBu sk camocTiiiHOrO 3an106i>KHOr0 3aXOAY UM AABTEPHATHBHOIO TPUMAHHIO ITiA
BapTOIO HE MOXE IIEPEBHUILYBATH OOIPYHTOBAHMI Y KAOIIOTAHHI IPOKYPOPOM po3mip 3acTasu. 3a
YMOBH BiACYTHOCTi B 3aKOHi pOPMAABHUX BHMOT IIIOAO 0OMEXEHHS ITO3ULIIEI0 MpoKypopa (y pasiii
BHCAOBACHHI Ha 33CAAAX AUCIIO3UTHBHOCTI) Y KAOIIOTAHHI IIPO 3aCTOCYBAHHS 3aI1061KHOTO 3aX0AY
B BUIASIAl TPUMAHHS I1iA BAPTOK CTOCOBHO OOIPYHTOBAHOTO IIPOKYPOPOM PO3MIPY 3aCTaBH SIK
AABTCPHATUBH TPUMAHHIO I1iA BAPTOI, CAIAYMIL CYAASI IPH BUKOHAHHI 000B 513Ky, IIepeAbaueHOro
yactuHoto 3 crarti 183 KITK, He Moye BcTaHOBUTH poa3mip 3acTaBu 61ABII OOTSDKAUBUH, HIXK TOI,
PO AKUH IPOCUTH IPOKYPOP, B TOMY YHCAL y BUITAAKY BIAMOBH B 3AAOBOACHHI KAOIIOTAHHS IIPO
06paHHs1 3a110H61KHOTO 3aXOAY Y BUTASIAI TPHMAHHSI ITiA BAPTOHO 1 06paHHi GiAbLI M SKOro 3amo6ix-
HOTO 3aXOAY y BUIASIAL 3acTaBi’’.

IMopanns anmeasnifiHOI CKapru Ha yXBaAy CAIAYOTO CYAAL IIPO 3aCTOCYBaHHS 3a1o06i>kHOTO
3aXOAY Y BUTASIAL 3aCTABH HE BIIAUBAE HA HeOoOXiAHICTS 11 663yMOBHOI‘O BUKOHAHHS, B TOMY YHCAL
B YACTUHi BHECEHHA IPOINOBHUX KOUITiB Ta HA PO3TASA ITO CYTi CAIAYMM CYAACIO KAOIIOTAHHS
PO 3MiHy 3a1I00DKHOTO 3aX0AY B pasi HEBHECEHHs IPOLIOBUX KOWITIB 5K 3acTaBu. BHeceHHs
IPOIIOBUX KOIITIB € HEBiA EMHOIO CKAAAOBOIO 3a1061KHOTO 3axoay y Burasiai sacraBu. Came mjiel
CYMOIO IPOLIOBHX KOIUTIB 3a0€3I1e4YEThCs HAACKHA IPOLIECYaAbHA [IOBCAIHKA I1IAO3PIOBAHOTO.
Des GpakTHYHOro BHECEHHS IPOIOBHX KOIITIB 3aCTaBa 110 CYTi 3BOAMTBCS AO OCOBHCTOrO 30-
0OB’sI3aHHS, aAXKe He 3a0€3I1eTyEThCS MOKAHBICTb 3aCTOCYBAHHS KPHMiHAABHO-IPOLIECYAABHOT
BIAIIOBIAQABHOCTI B BUTASIAL MOJKAMBOCTI 3BEPHEHHS 3aCTABH B AOXIA AEPIKABU IPU IOPYIIEHHI
1i yMOB. 3a TakuX 0OCTABUH 3aCTaBa BTPava€ AleBicTh B posyMinHi yactunu 1 crarti 182 KITK™.

OO6rpyHTOBAHO Ta 3aCTOCOBAHA MIAXIA, 32 IKUM 368€PHEHHA 3ACMABH 8 J0Xid deprcasu mae
Gymu nponopyiiinum 6mpyaunIm 8 npasa i c6060du 110dunu.

3BCPHCHHS 3aCTaBH B AOXiA ACpKaBH B opsAKy yactunu 8 crarti 182 KITK mae Bisbysarncs 3
YPaXyBaHHSAM BUMOTH IPOIOPLIIHOTO BTPYYaHHs y IpaBa i cB060AN 0COOH, BCTAHOBACHO! IyHKTOM
2vacrunn 3 crarti 132 KITK. 3BepHenns 3acTaBu B AOXiA AcprkaBH Ha miAcTaBi vacTiu 8 crarti 182
KITK nepeabauae poorpumanns Bumor Koncrurynii Ypainu ta KITK moao npusmumny BepxoBen-
crBa npasa, crarti 6 Konsenuii ta crarti 1 Tporokoay N¢ 1 poo Konseruii, siki Aast 11boro BUmapxy
BCTAHOBAIOIOTb HEOOXiAHICTb AOTPUMAHHS IPUHLUITY IIPOIOPLIHOCT [3BEPHEHHS 3aCTaBH Y AOXiA
Aeprkas (1) IOBHHHO CIPAMOBYBATHCS Ha AOCSTHEHHS ACTiTUMHOI MeTH Ta (2) GyTH criiBMipHHM
3 Hewo, a (3) caM po3Mip CTATHYTOi 3acTaBu Ma€ Gy TH IPOMOPLIIHIM 3 OTASAY Ha TIOPYLICHHS yMOB
3ACTABH I1iA 9aC KPUMIHAABHOTO IPOBAAXKEHHSI, TOOTO TaKe 3BCPHEHHSI IIOBHHHO NPU3BECTH AO
CIPaBEAAMBOTO GaAQHCY MiXK BUMOTaMH CYCITIABHOTO IHTEPECY Ta BUMOTaMH AOTPUMAHHSI TIpaBa

49 Yxsaau AIT BAKC i 22.10.2019 no cipasi Ne 760/25235/19, http://reyestr.court.gov.ua/
Review/85160492; Bia 07.11.2019 no cripasi Ne 991/908/19, http://reyestr.court.gov.ua/Review/85478722;
BiA 24.02.2020 1o ciipasi N 991/981/20, http://www.reyestr.court.gov.ua/Review/88118279; Bia
30.01.2020 1o cripasi N® 991/425/20, http://www.reyestr.court.gov.ua/Review/87333153.

50 Yxsasa AITBAKC Bia 02.06.2020 mo cripasi Ne 991/3685/20, http://www.reyestr.court.gov.ua/
Review/896201.

51 Yxsana ATTBAKC Bi 07.11.2019 nio crpasi N¢ 991/908/19, http://reyestr.court.govua/Review/85478722.

52 Vxsasa AIT BAKC Bia 30.04.2020 mo cripasi Ne 991/3051/20, http://www.reyestr.court.gov.ua/
Review/89057803.
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Ha MUPHE BOAOAIHHS MaitHOM . AOTpHMAaHH;I IPMHLHITY IPONOPLHHOCTI [IpH 3BePHEHHI 3acTaBU
B AOXiA A€PXKaBU nepeA6aqae Amj)epeﬂuiauilo HETaTUBHUX HACAIAKIB y BUTASIAL TOBHOTO YH 9aCTKO-
BOT'O 3BEPHEHHS B AOXiA ACPYKaBU IPOIIOBHUX KOIUTIB, BHECEHUX B SKOCTI 3aCTaBU K 3an06i>kHOrO
3aXOAy, [IpH IOPYILEHH] YMOB 3BiAbHEHHI IiA 3aCTaBY, 3aAeKHO Bia (1) XapakTepucTHK OpyIIeHHs
niaosproBanuM (OGBHHYBaueHNM) TOKAAACHHX Ha HbOTO 060B A3KiB (TpUBaAOCTi, iHTeHCHBHOCTI,
IIOBTOPHOCT, CTYICHIO i pOPMU BHHH, KIABKICTb IIOPYIICHHX 00OB A3KiB, HCrATUBHIX HACAIAKIB
AASL KPUMiHAABHOTO TIPOBAAMKCHHS, 1O HACTAAH Y1 MOTAM HACTATH BiA TAKOTO IIOPYIICHHS TOILO)
Ta (2) MeTH, 3apaAH AOCATHEHHS SIKOi 3aCTOCOBYBAAMCD BIATIOBIAHI 060B s13K1 >,

VY npaxruni Aneasnifinoi masari Bumoro aHTHKOPYNIIIHOTO Cyay 3aAMIIHAOCS ACKIiABKA
CKAQAHHUX NUTaHb I[OAO 3aCTOCYBAHHS HOPM IIPOLIECYaABHOTO 3AKOHOAABCTBA HA AOCYAOBOMY
PO3CAiAyBaHHI, SKi 3aCTOCOBYIOTHCS CYAASIMH HE OAHOCTAHHOTIO Ta 3HAXOAATHCA B IIPOLIEC] 3Ha-
XOAKEHHS OIITUMAABHOTO i cTabiAbHO MAXOAY AO IX BUPIIIEHHS.

Isan CTAPOCTA,
AABOKAT, IAPTHEP AABOKATCHKOTO 00’ €AHAHHS
«Kaouxos Ta mapraepu>»

ITPOBAEMMU PO3TIAZIAY CKAPI HA
PIINEHHA, AII Y11 BESAISIABHICTD
CAIAHOTO, ITPOKYPOPA Y ITIATOTOBYIOMY
CYAOBOMY 3ACIAAHHI

HpaBo HA OCKap)KEHHS PillleHb, ALN Y1 6e3AISIABHOCTI CAIAYOTO Ta IIPOKYpOpa € OAHHUM i3
$YHAAMCHTAABHIX TAPAHTIH 3aXUCTy MpaB Ta cBOOOA rpoMaasit. [TopymeHHs npas Ta cBo60A
ocib i3 601<y OPpraHiB, 110 3AiHCHIOIOTh AOCYAOBE PO3CAIAYBAaHHS € MOMIMPEHUM SBUIIEM, @ BIATAK
CYAOBMIT KOHTPOADb B KPUMiHAABHOMY MPOBAAXKEHHI € HAASBUYAMHO BaKAUBHUM.

Taka MpoleCyaAbHA npo6AeMa, SIK PO3TASIA CKAPT HA PillIeHH, All M 6e3AIAABHICTD CAiATOTO
YU IPOKYPOPA Y IMIATOTOBYOMY CYAOBOMY 3aCiAQHHI BXKE aKTyaAbHA AOCHTb AABHO i Bumuit anTu-
KOPYHUINHUI cyA YKpaiHu y cBOIi AISABHOCTI He B35IB iHiLliaTUBM il IPAKTUYHOTO BUPILICHHS.

I'ponecyasbHe mpaBo CTOPOHM 3aXUCTY HAa OCKAPXKEHHS PillleHb, Alll Ta 6e3AIAABHOCTI CAIA-
4OTO Ta MPOKYPOPA, SIKi He MOXKYTb OyTH OCKap>KEHHI I1iA 4aC AOCYAOBOTO PO3CAIAYBAaHHS Ta, B
cuay 4.2 cr. 303 KITK, MOxyTh 6y TH HPEeAMETOM POSIASIAY I1iA Yac MATOTOBYOTO POBAAXKCHHS
y cyal sriaHo 3 mpaBuaamu crateii 314-316 nporo Koaekcy Ha IpakTuiii Tak i 3aAHIIA€TbCS AHILE
[paBoM, 6e3 Haail Ha 6yAb-$u<m51 Pe3yAbTaT Bia Horo peaaisarii.

Tax, mporjecyasbHolo peaxiiero koaeriero cyaaiB BAKCy na ckapru croponu saxucry, nopaHi
y mAroToBYOMYy 3acisaHHI B mOpsiaKy, nepeabadenomy 4.2 cr. 303 KITK crae BiamoBa y ix sapo-

53 Vxsaau ATTBAKC Bia 29.04.2020 rio cripasi N¢ 991/2529/20, http://reyestr.court.gov.ua/Review/89057802;
Bia 29.04.2020 1o crpasi N¢ 991/2890/20, htep://reyestr.court.gov.ua/Review/89057808.
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BoAcHHI. 3a TBepAKeHHs cyay: «cTarti 314-316 KITK Ykpainu, He nepea6adaroTs MOKAMBOCTI
CYAY pearyBaTH Ha TaKi CKapTu Y4aCHHUKIB CyAOBOTO PO3TASIAY > .

OaHax, TakHil MIAXiA CYAY AO BUpIlICHHsI noAi6HUX CKapr € XUOHUM Ta HE BiAIIOBiAaE npo-
LIECYaABHOMY 33KOHY.

BipnosiaHo A0 anaaiTHuHOrO aHaAizy moaoxenns cr. 303 KITK, moxxHa AliiTi BUCHOBKY,
IO AQHA CTATTs Mepeadadae MOXXAUBICTh OCKAPKUTH PaKTUYHO OYAb-siKe PILICHHS, AIKO Yu
6e3AISABHICTD cAipUOTO, Al3HABAYA UM IPOKYPOPA, AKE IPUUMAETHCS YU BYMHAETHCSA OCTAHHIMU.
Ipu npoMy, 3aKOHOAABELb YITKO PO3MEKYBAB, SAKHH MEPEAIK pillleHb, Al 4u 6e3pisgAbHOCTI
MO>KHA OCKAP)KUTH AO CAIAYOTO CYAAL HA CTAAIT AOCYAOBOTO PO3CAiAYBaHHS,  BCI pelITa — BiAHiC
AO KOMIIETEHIIII CYAY Ha CTAALIO MIATOTOBYOTO IMPOBAAIKEHHSL.

Aificno, vactuna 2 ct. 303 KITK Ykpainu Biscuaae Hac A0 «npaua crareit 314-316 KITK»,
SIKMMH 3aKOHOAQBELIb YHOPMOBAB ITOPSAOK 3AIfCHCHHS IIATOTOBIOTO IIPOBAAXKCHHS.

Y cBoio uepry, crarrs 315 KITK Ykpainu, a came, i gacTHa Apyra, MiCTHTD IIepeAik Alif, ski
CYA 3AIFICHIOE 3 METOIO THATOTOBKH AO CYAOBOTO pO3rasiAy. I or ocranmii ITSITUI TYHKT YaCTHHU
2 cr. 315 KITK Yxpaiau mictuts Take GOPMYAIOBAHHS: «BIHHSIE (cya) inui Afl, HeobXiaHI AAS
MIATOTOBKH AO CYAOBOTO POSBTASIAY> . Tak, Bumesrapane TBEPAXKEHHS «iHIII All>», Ha ranboxe
IIEPEKOHAHHSI, He € 0OMEXeHUM 06CAroM Allf, a BKaOae 6yAb-sIKi mponecyasbHi Afi, mo Heo6-
XiAHI AAS BcebigHOCTI Ta PETEABHOCTI IATOTOBKH AO CYAOBOTO poarasiay. IliactaBoro aast Takoro
TBEPAKEHHS € TOH (aKT, 0 ePEKTHBHICTH IATOTOBIOTO MPOBAANKEHHS i MPOAYKTHUBHICTD yCix
HACTYIHUX CTaAIHl KPUMiHAABHOTO IIPOBAAYKEHHS 3HAYHOKO MiPOKO 3AAEKHUTH BiA TOBHOTH ITiA-
TOTOBKHU CyAOBOTO POSTASIAY.

Crarrs 369 KITK Ypainu pAomomarae B ibOMy Ta FOBOPHUTS, IO, CYAOBE PilICHHS, Y AKOMY
CAiAIMIL CYAASL, CYA BUpiwIye iHwi TuTanHs (HiX BUpilIeHHs 06BUHYBaYeHH 11O CYTi), BAKAAAA-
€Thest y popMi yXBaAH.

S0 BUXOAUTH i3 TOTO, IO IPOLIECOM CaM IOPSAOK POSTASIAY CKApT HE BPETYAbOBAHMIA, B
TaKOMY BHII2AKY, O4CBHAHO, CYA MaB OH HE BIAMOBASITH y 33A0BOACHHI, a MaGyTb, HoBepTaty 6¢3
posrasiay. Haromicts, 3 oAHOrO 60Ky — CyA Kaxe, 10 He IepeAbadeHo, 3 IHIIOrO — BIAMOBASIE,
TO6TO PaKTHIHO POSTASAAE IO CYTi.

Bapro saysaxkutn, 1m0 posrasa ckapr Ha IATOTOBYOMY IIPOBAAXKECHHI Mae BKpail BaXKAUBE
3HayeHHs. HeobxiaHicTh caMe Ha Wil cTaail AaBatu CYAY IPaBOBY OLIIHKY PillIEHHSAM, AiAM 4u
6e3AIIABHOCTI CAiAYOTO YU MIPOKYPOPA, HOASTAE B TOMY, IO ITiA YaC AOCAIAXKEHHS AOKA3iB Ta IX
OLIIHKH Ha IIPEAMET AOITYCTHUMOCTI, CYA HE IIPUHMAE >KOAHUX PilllEHb II0AO BIATIOBIAHOCTI IIpo1Ie-
CyaAbHOMY 3aKOHY 6yAb SIKMX pillleHb, ALl 4n 6€e3AISIABHOCTI CAiAYOTO U1 MPOKYpPOpa B NPUHLIMUIII,
X04a I iHKOAU OITOCEPEAKOBAHO IX BPAXOBYE.

[Npuitaasmm pimeHHs 32 Pe3yABTaTOM TAKUX CKapT B MiATOTOBYOMY CYAOBOMY 3aCiAaHHI, B
[IOAQABLIOMY, Ha CTaAIl AOCAIAXKCHHS AOKA3iB CTOPOHHU OOBHHYBAYCHHS, CYAY 6yAe AETIIIE AABATH
OIIIHKY AOITyCTUMOCTi 3i6paHHx AOKa3iB.
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Karepuna INMPOKA,
cyAAst Bumoro anruxopynuiiinoro cyay

3BOAIKAHHA Y1 HE 3BOAIKAHHA
P O3HAMOMAEHHI 3
MATEPIAAAMM, AO AKX CTOPOHA
OBBHMHYBAYEHH I HAAAAA AOCTVYII

Yu € MexaHi3M BCTAHOBACHHS CTPOKY AAST O3HANIOMACHHS IIOKAPAHHIM AASL CTOPOHH YU Ale
3 METOIO AOCATHEHHS GiABIIOT METH ?

Qacmunow 10 cmammi 290 Kpuminarvnozo npoyecyaivnozo xodexcy Ypainu nepedbaueno
MONCAUBICING CYOY BUP LU NUTAHNI PO BCNAHOBACHHS CIMPOKY OAS O3HATLOMACHHS 3 MAMePiaa-
Mty Y PA3E 3AMILZYBANHI Uik 360AIKAHHI 3 OSHATLOMACHHIM iHUL010 coporor. Axugo cyo 6cinanosae
TMAKUTL CIMPOK, 170 0C00MU, SKi € CINOPOHOW, 140 3604IKANA, BBANCAIOINGCS INAKUMIL, UJ0 PEANIZYEANI
C80€ npaso Ha docmyn 00 mamepiaiis.

Arst NPUIHATTA PilIEHHS PO T€, YU 6yA0 3BOAIKAHHS 9 Hi, HEOOXIAHO peTeAbHa OLiHUTU
cy6’€KT1/1BHi Ta 00 €KTHUBHI ¢paxropu. Takosx mpu OLjiHIIi IIFOTO MUTAHHS, € HAA3BHYAMHO BEAUKA
KiABKICTD aCITEKTiB Ta KPUTEPIIB, IO MIAASTAIOTH OL[HII i BCTAHOBACHHIO BiaoBiaHO. Hampu-
KAAA, Y1 MOYKHA CTBEPAKYBATH, 110 HA TPUBAAICTh O3HAIOMACHHS 3 MaTepiaAaMH BIIAUBAE T€, IO
MAO3PIOBAHUIH ncpe6yBae Y cAipdoMy i30AATOpi? Abo uu € Pi3HMIIS, KOAU, HAIIPUKAQA, B obox
BUIAAKAX KPUMiHAABHE IPOBaAXeHHA Mae 50 TOMIB, are B OAHOMY 3 HUX PO3CAIAYBAaBCSA OAMH
€M1i30A HENPABOMIPHOI BUTOAM, A B iHIIOMY — 3aBOAOAIHHS CTa MiAbHOHAMU I'PUBEHD 3 IOAAABIIOI0
ix Aeraaisaniero yepes 6e3aiu IIATIPMEMCTB 32 KOPAOHOM? l_IOTpiGHo BPaXOBYBATH TAKOXK, IIJO HA
TPUBAAICTD O3HAMOMACHHSI BIIAUBAIOTH TAKOX yMOBH AAsl o3HariomacHHs. Hagirs €Bporneiichkiit
CyA 3 IIpaB AIOAMHH Y cripaBi «PasBoaxaes mporu Pocii ta Yipainu ta Yaassnos nporu Pocii»
3a3HAYMB, |0 TPUBAAI IepeMilleHHsI 0COOH 3 B SI3HHUII] B [IOTAHUX YMOBAX, 3yMOBHAH I1EPEBTOMY
0co0u | YHEMOXKAHBHAM HAACKHE O3HAIIOMACHHS 3 MaTepiaAaMH CIIPABHU, TOAAHHS KAOIIOTaHb Ta
HaBITh MOXXAUBICTh p061/rm 3aIKUCH. 3BiCHO, KOAM MOBa HA€E PO CTPOK O3HAHOMAEHHS, BiH Ma€e
6y'm PO3YMHHM, OCKIABKH IIPOBaAXKCHHS, Y LILAOMY, Ma€ OyTH IBHAKHUM i He satsirHyTHM. [ Ipore,
IIBUAKICTb IIPOBAAXKCHHS HE MOXKE 3a0€3I1e4yBATHCh 32 PAXYHOK OOMEXKCHHS IIPOLIECYaABHUX
npas cTopin. Cya 3aBXAM Mae MaTH i€ Ha AyMIIi.

KpiM TOTO, IPH OIiHII 3BOAIKAHHS BPaXOBYETHCS 3BUYAMHE HABAHTAXKEHHS aABOKATA. CyA
OBUHCH PO3YMITH, IJO HABAHTAXKCHHS € PI3HUM, 3 yPaxyBaHHSIM iIHAMBiAyaabHHX 06cTaBuH. Ove-
BUAHO, IO II¢ TAKOK BITAUBAE HA MOYKAUBICTh 0COOH IMIBHAKO O3HAHOMHUTHUCS 3 BEAUKHM O6CATOM
MarepiaAis 1o oaHiit cipasi. ITpore, ECITA 3asHaumB, 110 He MO>KHA HA3BATH HEOOI PYHTOBAHOIO
CHUTYyaIliio, y AKilf aABOKaTa 3060B’;13y10Tb 3MIHUTU NPIOPUTETH p060T14, SIKIIIO IIPOTO BHMATra€
HETalHICTh PO3TASIAY KOHKPETHOI CIIpaBU.

E€BPOINEHCHKHI CYA 3 IPAB AAMHH T10B 5I3y€ MOXKAUBICTh O3HAIOMAIOBATHCH 3 MaTepiaAaMH
HE AHMILE 3 IPABOM Ha 3aXKCT, aA¢ H 3 IHIIMMHU npaBaMy, nepepbadcHnumu crarrero 6 Konsenuii.
Tax, cpaBeAAUBICTh CYAOBOTO IpoLiecy OyAe 3a0e3MedyBaTHCh y pasi, AKIO CTOPOHA 3aXHCTy Oyae
MAaTH AOCTAaTHBO 9acYy, IO0GH IATOTYBATH HAACKHHH 3AXHMCT — Li¢ MOXKAMBO AHIIIE ILiCASI IOBHOTO
i1 ¢ EeKTUBHOrO O3HAMOMACHHS 3 MaTepiaAaMU AOCYAOBOro poscaipsyBanHs. Lle Takox mpaso
Ha saxuct — €CITA cTBepaXye, O B 0cobn Mae 6yTH AOCTATHBO Yacy, OO O3HAHOMHUTHCH
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3 MaTepiaAaMH, i I[bOTO Yacy Mae 6yT14 AOCTaTHBO AASI TOTO, IIOOH MaTH MOXKAUBICTD BIAUHYTHU
Ha PE3yABTAT IPOBAAXKCHHS IpoTh ocobu. Lle Takox sabesnedenns smaraapHoCTi cTopin. Kpim
toro, €CITA sasHavae, 1[0 MATHCAHHS IPOTOKOAY O3HAHOMACHHS 3 MaTEPiaAAMH AOCYAOBOTO
PO3CAiAYBAaHHS aABOKATOM HE O3HAYAE, 110 HOMY 6YAO HAAQHO AOCTATHBO Yacy AAS O3HAIOMACHHS
(AOKyMeHT HesHauHOI porecyasbHoi poai, Huseyn Ta inmi nporn Asep6aiipskany, § 176)

Kouncruryniitauii Cya Ykpainu 3anosudus y cBoemy pimenHi Big 2012 poxy 6araro 3
npuHuumis, BcranoBaeHnx €CITA. 3okpema, cyaAl 3a3HAYUAN, 1110 MOXKAHMBICTb O3HAHOMACHHSI
€ CKAaAOBOIO TpaBa Ha 3axucT. [Ipu 1iboMy, BOHU 3BepTalOTh yBary Ha Te, IO TaKe IIPaBO HE €
a6COAIOTHHM, 1 110 O3HAMOMACHHS B MEXaX PO3YMHHX CTPOKIB XOY 1 BIAIIOBIAQ€E 3aBAAHHAM
KPUMiHAABHOTO CyAOYMHCTBA, A€ IIPU LIbOMY BUMAra€ Bip 0COOH BIAIIOBIAAABHOI TIOBEAIHKH.

OrKe, 1m0 mepesipsie CyA npu ouiHmi ob6cTaBuH Ha npeamer 3Boaikanus. Oapasy 3PO6AIO
3aCTEPEXEHHS, 10 LeH MEPEAIK € HEBUYEPITHUM.

e Yu HaAeXHO CTOPOHM BIAKPUAU MATEPiaAU AASL O3HAMOMACHHS (opraH AOCYAOBOTO
PO3CAIAYBaHHS TAKOX MOXe 3AOBXHUBATH)

o CkaapnicTs MaTepiaais, ix obcsr, KiAbKicTb OGBI/IHYB&‘{CHI/IX TOIIO

e  BpaxosyeTbcs moBeaiHKa y9aCHUKIB ITPOIIECY, CAiA OLIIHIOBATH y CYKYIIHOCTI 3 6yAb—$IK1/IMPI
06’ €eKTUBHUMU MIACTABAMU AAS HEMOKAUBOCTI O3HAHOMAEHHS

o  BusHanHs 3BOAIKaHHS He O3HAYAE, 10 3ANPONOHOBAHMH ACTCKTHBOM/IIPOKYPOPOM
CTPOK € PO3yMHUM

o PosymHicTb GyAb-SIKOTO CTPOKY BUBHAYAETHCS BIATIOBIAHO AO OOCTaBUH KOHKPETHOI

cripasu (yaroaxyerscst 3 KCY ta ECIIA).

3asHaueHMI BUIE NIEPEAIK € AMIIIE OPIEHTOBHUM, i B 3aACKHOCTI BiA obOcTaBUH CITPaBH CyA
6yAc OLIIHIOBATH iX Y CYKYITHOCTI.
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AOAATKU

KOHUEITIILA
IMPOEKTY 3AKOHY ITPO BUILITN I
AHTUKOPYITLIIMHUNIH CYA
(ITPOEKT)

Ha saraasHoeBpomneiicbkoMy piBHI iCHye YiTKHII KOHCEHCYC, IO KOPYIILIisA CTAHOBUTH CEPHO3-
HY 3arpO3y BEPXOBEHCTBY NPaBa, ACMOKPATIi Ta MPaBaM AIOAMHH, PYHHY€E HAA€KHE YIIPaBAIHHS,
HiBEAIOE COIiaAbHY CIIPAaBEAAMBICTD, MEPENIKOAKAE KOHKYPEHIII Ta EKOHOMIYHOMY PO3BUTKY Ta
3arpOXKy€ HAACKHOMY QYHKI[IOHYBAHHIO PUHKOBOI CKOHOMIKH, CTabiABHOCTI ACMOKPATHIHHUX
iHCTHTYTIB i MOpaAbHMM 3acaaaM cycHiabcTBa*.

3apas rapaHTyBaHHS cTabisbHOCTI Ta C(l)CKTI/IBHOCTi AEMOKPAaTHYHOI CUCTEMH, IIEPEA ACP-
5KaBOIO MOYKE ITOCTATH HEOOXIAHICTH 3aIPOBAAUTH TaKi 3aXOAM, SKi 6 3a663ncquaA14 BKas3aHi
LIHHOCTI; ¢ 0COOAMBO aKTYaAbHO AASL YKPAlHH, OCKIABKH B yMOBAX IEPEXOAY AO ¢$EKTUBHOTO
AEMOKPAaTHYHOTO YPSAYBAHHS OAHMM i3 HAHBa)KAUBILIMX 0608’ s13KiB AEpIKaBH € 3abe3neyeHHs
AOBIpH 1 yTIEBHEHOCTi TPOMAASIH B ACP)KAaBHUX iHCTUTYIISX, AAXKE II€ € CYTTEBOIO MEPEAYMOBOIO
AEMOKPaTHYHOI cTabiAbHOCTI> .

CroroaHi B Ykpaini rpusae nporec p036yAOBI/I Mepexi CreniaAi3oBaHUX aHTHKOPYILIITHUX
oprais. Pa3oM 3 THM 3 OTAsIAY Ha IIPOLIEC IIEPE3ABAHTAKCHHS CYAOBOI CUCTEMH, 1IIO TPUBAE, CYAH
32AUIIAIOTHCS CAAOKOIO AAHKOIO B cdepi mepecaisyBaHHS 32 KOPYIIEHI alguaa’®. Hunimmii cran
PO3rAsAy KOPYHLIFHUX CIPAB y 3araAbHUX CyAaX YKpaiHM XapaKTePU3YEThCS HU3BKUM piBHEM
eEKTUBHOCTI CyAOBOI CHCTEMH, B PE3YABTATI YOTO PO3TASIA KOPYIIIHHUX CIIPAB HEBUIIPABAAHO
3aTATYETDCS, A 0cobu, AKi BUNHUAM TSKKi KPMMiHAABHO KapaHi KOPYIUiHHI AISHHS, yHUKAIOTh
BiamoBipaasHOCTL. HemooanHOKI BUaAKy IPUHHATTA CYAASMU HENPABOCYAHUX PillCHDb B
Pe3yAbTaTi 30BHIIIHIX BIAUBIB, HU3BKOI KBaAidiKallil CyAAIB, a TAKOXK BEAHKOI 3aBAHTAXKECHOCTI
CYAAIB IHIIMMU CITPaBaMH.

Sk B6a4a€eThCs, 3 METOKO MiABUILICHHS eEKTUBHOCTI IEPECAIAYBAHHS 1 IOKApaHHS 32 KOPYII-
niiini Alsteas 3akonoM Ykpainu «ITpo cysoycrpiii i craryc cyaais» Bia 2 yepsrst 2016 poky N
1402-VIII nepeabadeHo yTBopeHHs BUioro aHTHKOPYILIHHOIO CyAy SIK CYAy NEpLIOT iHCTaHUIIT
3 POSIASIAY OKPEMUX KATETOPiH CrpaB, AKUH 3AICHIOE IPABOCYAAS SIK CYA NEPIIO] iHCTAHIIT y
CIIpaBax, BU3HAYEHUX MPOLECYyaAbHUM 3aKOHOM, aHAAI3y€ CYAOBY CTATHCTHUKY, BUBYAE T Y3aTaAb-
HIOE CYAOBY IIPAKTHUKY Ta 3AIfICHIOE iHIIi TOBHOBAXKCHHS!, BUSHa4eHi 3akoHoM (crarti 31 Ta 32).

54 Ams.: npeambyan Ao KpuminaabHoi konBeHwii mpo 60potsby 3 kopymwieio 1999 poky (parudikopana 3a-
xonoM Ykpainu N2 252-V i 18.10.2006); Llusiabtoi koHBeHLii npo 60poTs0y 3 kopynuieio 1999 poky
(parndixosana 3akonom Ypainu Ne 2476-1V sia 16.03.2005).

55 Aus: Zdanoka v. Latvia (2004), para. 100.

56 Caia3a3HA4UTH, IO TUTAHHS BUSHAYCHHS 3MICTY HOHATTS «KOPYIILIIHE IPABONOPYLICHHS » , « KOPYIILIHHE
AISHHSI» CTAHOBUTD OKpeMY IIPO6AEMY 3 OTASIAY Ha HOAOXKEHHS YMHHUX 3AKOHOAABYMX aKTiB, B TOMY IHCA
YHHHUX KOACKCIB. AOKA. AMB. miapo3aia 2.1. niel Konmermii.
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ITynxrom 16 posaiay XII «ITpukiHuesi Ta nepexigHi MOAOKEHHS» 3aKOHY NepeAGaucHo, o
Buminit aHTHKOPYIILIIAHMIL CYA YTBOPIOETHCS Ta IPOBEACHHS KOHKYPCY Ha IOCAAU CYAAIB Y LIbOMY
CyAl Mae 6yT14 OTOAOILIEHO MPOTATOM ABAaHAALIATH MICAIIB 3 AHS HaGPaHHH YUHHOCTI 3aKOHOM,
SAKUHI BU3HAYAE CTIEIiaAbHI BUMOTH AO CYAAIB IIbOTO CYAY.

3araAoM cyAOBa CHCTEMa ACMOKPATHYHOI ACPXKaBH Ma€ OyTH 3AATHOI0 AACKBATHO Ta epeKTUBHO
321663HC‘IyBaTI/I [PO3TASIA KOPYIIHHUX CIIPAB, IK KPUMiHAABHUX, TaK i aAMiHICTPATHBHUX. YTBopeHHﬂ
crieniaAi30BaHMX AHTUKOPYILIIMHUX CYAIB, K BAACHE i CII€L[iaAi30BAHMX TPABOOXOPOHHHX OPraHiB
y cdepi 60poTs6H 3 KOPYIILiEr, 0OIPYHTOBYETHC y CBITOBIII IPaKTHL HEOOXiAHICTIO, ITO-TIepILe,
BHOKPEMACHHI | yOe3nedeH s KOPYILIHHIX CIIPaB Bia KOPYMITOBAHOI CYAOBOI CHCTEMH, IIO-APYTE,
3abesneucHHs ¢eKTHBHOCTI CYAOBUX IIPOBAAKEHD Y PO3YMHI CTPOKH, 1 IIO-TPETE, 3a0e3MeuecHHs
HASBHOCTI CIIEL[ia AbHUX 3HAHb | HABUYOK Y CYAAIB, LIIO PO3TASAQIOT TaKi CIIPaBH, AKi 3a3BUYa €
AOCHTb KOMITACKCHUMH 1 ckaapHuME> . CyA0Ba CIIeLiaAisaliis B TAKOMY KOHTEKCTI pO3IASIAAETHCS
SIK iHCTpYyMEHT 3abe3neyeHHs epEKTUBHOCTI CYAOBOTO IIEPECAIAYBAHHS 32 KOPYIILIiHHI AlstaESS,

Ha panmit MoMeHT crieniaAi3oBaHi aHTUKOPYIILIiEHI cyan abo crieniaaisoBani masatu Y BUILIKX
CyAaX AlIOTh B 17 IOPUCAUKIIIAX CBIiTY (A(l)FaHiCTaH, banraapem, borcesana, Boarapis, Bypynai,
Kamepyn, Kenist, Inponesis, Manaaisis, Henaa, [Taxkncran, [Masecruna, Ceneras, CaoBauunna,
Vranaa, Pisinniau Ta XopBaTi;I); B Mekcuni, Tansanii ta TalsaHAl Taki cyAOBi ycTaHOBH TiAbKH
3ampoBaaxytothes; B I Tanmya Hosiii I'inei 3a BiacyTHOCTI crieniaAi3oBaHOr0 aHTHKOPYIIIHHOTO
CYAY 3aIPOBAAXKEHI 0COOAMBI IPOLICAYPH AASL CYAOBOTO PO3IASIAY KOPYIILIIHHUX cripas, a B bpa-
3uAii Ha pepepaAbHOMY PiBHI yTBOPEHI CIIEI[iaAbHI CYAU AASI PO3TASIAY CITPAB, IO IIEBHOIO MipOIO
0B sI3aHi 3 KOpYIIIi€lo, a caMe (piHAHCOBUX 3AOYMHIB Ta 3AOYMHIB IIIOAO BIAMUBAHHS rpomcﬁ”.

B xonTexcri cyAoBoi pe(])opMH, PO3IOYATOl BHECEHHAM 3MiH AO KOHCTI/ITYHﬁ YKpaIHH Ta
npuitHATTAM 3akony Ykpainu «IIpo cyaoycrpiit i cTaryc cyaAiB>, HOCTAE MUTAHHS 1IOAO AO-
LIABHOCTI 3aIIPOBAAXKEHHS CYAOBOI cHeriaAizanii B cdpepi 60POTb61/[ 3 KOPYIILI€I0, AAXKE CYAOBA
pedopma, y BUITAAKY HAAEXKHOI peaaisanii, 3abe3meynTs $YHKIIIOHYBAHHS CYAOBOI MAKH BAAAH,
IO BiAIIOBiAQ€ CYCIIABHUM OYiKYBAaHHAM IOAO HE3AAECKHOTO Ta CIIPABEAAUBOTO CYAY, 4 TAKOX
€BPOIEHCHKUM LIIHHOCTSM Ta CTAHAAPTAM 3aXHCTY IPaB AIOAUHH.

Pasom 3 TUM HeoOXiAHICTD 3a0€e3IeUeHHS CIel[iaABHUX 3HAHb i HABUYOK CYAAIB y pO3TAsIAi
KOPYNL[IHHUX CITPaB, IKi € AOCUTh KOMIAEKCHUMH i CKAAAHUMH, IEPEKOHAUBO 06rpyHTOBy€ pimen-
Hs 3aKOHOAABIISA MIOAO HEOOXiAHOCTI YTBOPEHHS Bumoro AHTUKOPYMIIHOTO CYAY. Taxuit KPOK
TAKO)XX Ma€ Ha METi IMITAEMEHTYBATH PEKOMEHAALIT IIPOBIAHHX MIXKHAPOAHMX OpraHisanii y chepi
6opoTs6u 3 Kopynuieo. Tax, Opranisanis 3 ekoOHOMIMHOTO cHiBpOGiTHUIITBA Ta po3BHUTKY B 2015
pori pexoMeHAyBaAa YKpaiHi pO3IASIHY TH IIMTAHHS YTBOPEHHSI CIIEIAAI30BAHNX AHTHKOPYIIIIIHIX
cyaiB abo cyaaiB (pCKOMeHAaui;I 2.9)%, Ao Toro x Nepe3aBaHTAXKEHHS CYAOBOI CUCTEMH, a CaMe

57 Schiitte, S. and Butt, S. The Indonesian Court for Corruption Crimes: Circumventing Judicial impropriety?
// U4 Brief. 2013. - www.u4.no/publications/the-indonesian-court-forcorruption-crimes-circumventing-
judicial-impropriety/; Stephenson M. and Schiitte S. Specialised anti-corruption courts: A comparative
mapping // U4 Issue December 2016 No 7. - https://www.cmi.no/publications/file/6030-specialised-anti-
corruption-courts.pdf .

58 Chéne, M. Experience with Specialised AntiCorruption Tribunals. Helpdesk Answer, Berlin: Transparency
International, 2010.

59 Stephenson M. and Schiitte S. Specialised anti-corruption courts: A comparative mapping // U4 Issue
December 2016 No 7. - hetps://www.cmi.no/publications/file/6030-specialised-anti-corruption-courts.
pdf.

60 Anti-Corruption Reforms in Ukraine: Round 3 Monitoring of the Istanbul Anti-Corruption Action Plan.
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OIIiHIOBAHHS BiATIOBIAHOCTI CyAAl 3aiiMaHii TOCaAi 32 KpUTEPiAMHU KOMIETEHTHOCTI, npoq)ecifmo'i
eTnKyu 260 AOGPOYECHOCTI Ta OHOBACHHS CYAAIBCHKOTO KOPITYCY Ha BCIX PIBHSX CYAOBOI CHCTEMH —
IpOIIEC, 1110 TPUBATUME He OAMH pik. OTKe, came yTBOpeHHs BUIIOro aHTHKOPYMIIIIHOTO CyAy
Ma€ HaAaTH 3aBEPIICHOCTI Beill cucteMi 60poThbH 3 Kopymuieko.

LTi 06rpyHTYyBaHHs yTBOPEHHS BUIIOT0 aHTHKOPYIILIIAHOTO CyAy MatOTh BUIlIAABHE 3HAYCHHS
AAST BUBHAYCHH ST (1) MiCIISL CYAY B CHCTEMI CYAOYCTPOIO YKpa'l'Hu, 30KpeMa HOro moBHOBAXKEHb,
IHCTAHLII AAS ATIEAALIITHOTO MEPETASAY Ta KACALiHHOrO OCKAPXKEHHS HOro CyAOBUX pillleHb,
(2) xiabkocti cyaais, (3) miacyanocri, (4) TeputopiaabHoi Topucaukiii, (5) #oro B3aemoaii 3
ACP’KAaBHIMH IIPAaBOOXOPOHHUMH OPraHAMM, Ha SKi OKAAAAEThCS IIOTIEPEAIKCHHS, BUSBACHHS,
NPUIUHEHHS, PO3CAIAYBAHHS Ta PO3KPUTTS KOPYILIHHUX IPABONOPYIIEHb, (6) KBaAidikanifHux
BHMOT AO CYAAIB Ta IOPSAKY 1X Ao6opy.

1. Mera ra 3aBpanua Konnemuii

Meroro Konnenmii € BU3SHa4YeHHsT OCHOBHHUX IIOAOXKEHD NPOeKTy 3akony «IIpo Bumymit
AHTHKOPYNIIHHUI CyA >, IPHHHATTSA AKOIO 3 yPaXyBaHHAM OTASIAY T4 AaHAAI3Y AOCBiAy AisIAB-
HOCTi TAKHX CYAiB B iHIIUX A€PKaBaX Ta y BiATIOBiAHOCTI i3 €EBPONEACHKUMH CTAHAAPTAMH i
KPALIO0 IPAKTHKOK CTAHE 3AKOHOAABYOI0 63010 AAsl CTBOPeHHs Bunroro antukopynuiiinoro
CYAY; 5K Toro Bumarae 3akon Yxpainu «IIpo cysoycrpiii i craTyc cyaais>.

3aspanssamu Konnenuil, 1o BUIIAMBAIOTH 3 i METH, € AHAAI3 | POSTASIA MOXKAMBHX BapiaHTIB
Ta BHPOGACHH;I AASL HACTYITHOTO BIATBOPEHHS Y 3aKOHONPOeKTi mpo Bumuit anTHKopymifiHmit
CYA ONTHMAABHOTO BapiaHTa:

1iAiCHOT i AoTiuHOI cTpyKTYpH BHIIOro aHTHKOPYIIIHOTO CYAy SIK Ba>KAUBOI AAHKH Cy-
AOYCTpPOIO B YKpaiHi HA OCHOBI €EAMHHX KOHCTHTYL[IHHIX 3aCaA CYAOUMHCTBA Ta i3 BPAXyBAHHSIM
0COOAUBOCTEH 3AIFICHEHHS IPaBOCYAAS TIPU POSIASIAL KOPYIIIHHUX CIIPaB;

3abesneucHus BianosiaHO A0 Bumor Konsennii Opraniszanii O6’eanannx Haniit npotn
KOPYIIIii, HE3aAC)KHOCTI Bumoro AHTUKOPYMIIIHHOTO CYAY 3 THM, 106 meit CYA Mir BUKOHYBaTH
cBOT QpyHKIiT e$peKTUBHO i €3 CTOPOHHBOTO BIIAMBY;

3a0€3MeYeHHS ANeASiHOTO i KacalifHOTro OCKap)KEHHS CYAOBHUX PillleHb Y KOPYMLIIHHUX
CrpaBax;

YCYHEHHS HEraTUBHUX TEHACHIIIH ITPU 3AIICHEHHI CYAOBOTO KOHTPOAIO 32 AOTPUMAHHSAM IIPaB,
cBo6OA T2 iHTepecip ocib Y KPUMIHAABHOMY ITPOBAAIKEHHI, PO3IASIAL KPUMIHAABHUX KOPYIIIHHUX
CIIpaB, 10 MAIOTh MiClie BHACAIAOK CTOPOHHIX BIIAUBIB Ha CYAOBY CHCTEMY i CYAAIB, IX HEAOCTATHBOI
KBaAi(l)iKaL[ﬁ i BIACyTHOCTi HAAIMIHUX rapaHTil HE3AAEKHOCTI CYAAIB;

NIPEAMETHOI i cy6’6KTHO'1' 1opHCcAUKIii Bumoro antukopymnuiiiHoro cyay;

AOAATKOBHX TapaHTiil HedasexkHOCTI Bumoro anTnkopynuifiHoro cyay i ocobucTux rapas-
Till HE3AAEKHOCTI CYAAIB, SIKi POSTASIAQIOTh KOPYILIIHI CIIPaBH, BiA iHIIMX OPraHiB BAAAM Ta iX
OCAAOBHX i CAy>K603Hx ocib, iHmux 3aiHTEPECOBAHUX oci6;

(The report was adopted at the ACN mectingon 24 March 2015 at the OECD in Paris). OECD, 2015. p. 84-
85. SIx sasnauatotn asropy 3siry OECP, « YrBOpeHHs crieljianizoBatoro cyay (cyAiB) AOSBOAMTD BHOKPEMHUTH
HABY iiioro npoBaakeHHs Bia CHCTEMU 3BHYAHUX CYAIB, SIKa BBAKAETHCS CAMa 1O cobi AY’Ke KOPYyMITOBa-
HO0. X04a IicAs TOAIN Ha Mariaani 6yA0 ACKiAbKA cnpo6 YCYHYTH CYAAIB, IO SIK CTBEPAKYETCS, 3aMilIaHi
y KOpyILii, Taki cripo6u BUSBUAKCS HCBAQAHUMHU. 3TIAHO AYMKH CIIIBPO3MOBHHUKIB, CYAAT 32 AHILAIOTHCS
BEANKOIO MipOI0 KOPYMITOBAHMMH i yPasAMBHMHU AASL ToAiTHaHMX BriauBiB>» (Ibid.).
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MPOLEAYPH AoGopy CYAAIB Bumoro AQHTUKOPYMIIIHHOTO CYAY 3aAAs AOCATHEHHSI BUCOKOTO
($axoBOTO piBHS T2 AOOPOYECHOCTI CYAAIB, SKi POSTASAATUMYTH KOPYIILiFHI CIIPaBH.

OnruMasbHUH BapiaHT opraHisanii P06OTI/I Bumoro AQHTUKOPYTILIHOTO CYAY, 110 GyAc 6a3u-
COM MATOTOBKH 3aKOHOIPOCKTY NP0 Briiuit aHTHKOpyIiiiHuii CyA, Mae 6a3yBaTHCh HA HOPMax
Koncrurynii Ykpaltu, BpaxoByBaTH peaAiCTHYHI IPOrHO3H PO3BUTKY CUTYyaLil Ta 3abesnedntu
AOCSATHCHHs ¢(eKTUBHOTO PE3YABTATy 3 MiHIMAABHUMH 3aTpaTaMH OIOANKETY 1 9acy AAs HOro
BIIPOBAAYKEHHS Ta MiHIMAABHMMH KOPEKTUBAMH HOBOTO CYAOYCTPOIO, IO BIIPOBAAXKYETHCS HA
BUKOHAHHs CTPaTerii CyA0BOI pe(})opMI/l.

2. Mexi noBHoBa)keHb BH1IIOr0 aHTHKOPYNIIIHHOTO CyAy Ta Oro opraisanifina
CTpyKTypa

2.1. 3araAbHOBIAOMO, 110 IPEAMETHA IACYAHICTh CYAQM THX UM IHIIMX KaTEropii cripas
BHU3HAYAETHCS [IPOLIECYaABHUMH 3aKOHAMU. J0kpema, KpruMiHaAbHHUM mporiecyaAbHIM KOACKCOM
VYkpailHu BCTAHOBACHO, IO MOPSIAOK KPUMIHAABHOTO IIPOBAAYKCHHS BUSHAYAETHCS AUILE KPUMi-
HAABHHM IIPOLIECYaABHHM 3aKOHOAABCTBOM (crarTa 1). Takuit miaxia nepeabadeHnii i 3akoHOM
VYipainu «IIpo cyaoycrpiii i cTaTyc cyaaiB>», BIATIOBIAHO AO SIKOTO BUIIMII CIICI[iaAi30BAHMIT CYA
3AIFICHIOE ITPABOCYAAS SIK CYA IEPIIOT iHCTAHIII y CIIPaBaX, BUSHAYEHHX IIPOLIECYAABHUM 3aKOHOM.

I xoua muTaHHs IpeaMeTHOI miACyAHOCTI Buioro aHTHKOPYMIIiHOTO CyAy HE MAIOTh 6yTH
IpeAMETOM peryaloBanHs 3akoHy Ykpainu «IIpo Bummit anTukopynuifinmii cys>», THM He MEHII
BUPIIICHHSA IIbOrO MUTAHHS MA€ KAIOYOBE 3HAYCHHS AAS BUSHAYCHHS KOHIIENTYaABHHUX 3aCaA
HO6YAOBI/I Ta oprasisarii AissapHocTi Buioro anTukopymnmiiiHoro cyay, mo 6yAyTb IOKAAACHI B
OCHOBY 3aKOHOIPOEKTY PO BHIIHil aHTHKOPYIIIFHUIT CYA.

SIK10 BUXOAUTH 3 HA3BH L[bOTO CYAY; AO HOTO IIACYAHOCTI CAlA 6on 6 BigHECTH pO3rasia BCix
KOPYMIifHUX PaBOIOPYIIeHb. BusHaueHHs KOPYNIIiitHOrO MPABOIIOPYLICHHS HABEACHO Y 3aKOHI
YKpaIHH « l_Ipo 3anobiranHs KOPYIILIi>» . IIum 3akoHOM BCTaHOBACHO, IO KOpYTIIiiHE TPaBOIIOo-
PYLIEHHS — AISHHS, IKE MiCTUTb O3HAKH KOPYTILil (T06T0, BUKOPHCTAHHS BiATIOBIAHOIO ocobom
CAY>KOOBHIX ITOBHOBA)KEHB 4 IIOB A3aHNX 3 HUMU MOXXAHBOCTEI 3 METO0 OACPYKAHHS1 HEIIPABOMIPHOT
BUTOAH 260 HOPUIHATTSA TaKOI BUTOAU YU IPUHHATTS obinsgHKN/ HPOIO3HUIIil TAKOT BUTOAH AASI
cebe un iHmux ocib a60 BiAIOBiAHO 0birsHKA/ MIPOIO3UIlis YU HAAAHHS HENPABOMiPHOI BUTOAU
0c06i 260 Ha Il BUMOTy iHIIMM $iSHYHNM Y1 OPUANIHAM 0cO6aM 3 METOIO CXMAUTH 10 0coby
AO TIPOTUIIPABHOTO BUKOPUCTAHHS HAAAHHUX T CAY>KOOBHX IIOBHOBaXKCHD YH I1OB A3aHUX 3 HUMH
MomuBOCTeﬁ), BYMHEHE 0C000I0, 3a3HAYCHOIO Y YaCTHMHI HepPIIi# CTaTTi 3 »poro 3aKOHy, 3a sIKe
3aKOHOM BCTAHOBACHO KPHMIHAABHY, AUCIIUIIAIHAPHY Ta/ abo LUBiAbHO-TIPABOBY BIAIIOBIAQABHICTD
(a6s3auy m'sTuit Ta moctuit yacTuny nepoi crarti 1). Heo6xiaHO Takox ypaxoByBatn HassBHICTb
HPaBOIOPYIIEHD, ITOB’A3aHHX i3 KOPYILIi€I0, 3a SIKi nepeAGanHa AAMIHICTPaTHBHA BIATIOBIAAABHICTD
raasoio 13-A Kopekcy Ykpainn npo apminicTpaTnBHI mpaBomnopyueHHs.

SIkio BiAHOCHTH Bci 11 TIPaBOMOPYIIEHHS AO MACYAHOCTI Bumoro AQHTUKOPYTILIITHOTO CYAY,
TOAIL Ljefi CyA EPETBOPUTHCS Ha OKPEMY CYAOBY CHCTEMY, Ha SIKY OYAYTh 3aBEACH] IPAKTHYHO BCi
CAiAdi, 2 TAKOXK MPEBEHTUBHI OPTaHU, LIeH CYA Ma€ 6yT14 YUCAECHHHUM, 1110 HETATUBHO ITO3HAYUTHCS
Ha CTPOKAX HOTO CTBOPECHH Ta CPOPMYBAHHSL, 3a0¢3MICICHHI AOAATKOBHX T'ApaHTIi IOr0 HEe3aAeK-
HOCTI, HE3AAECKHOCTI CYAAIB ITbOTO CYAY i B IPUHIIUIII HIBEAIOE METY KOHI[EHTPAIIil 3yCHAD IIIOAO
CTBOPEHHS AI€EBOTO MEXaHI3My IMPOTHAII KOPYIILIii.

Tamum BapiaHTOM BUPIIIECHHSA MUTAHHS MIACYAHOCTI Bumoro AQHTUKOPYMLIHHOTO CYAY €
BIAHECCHHS AO IOTO BIAQHHS CYAOBOTO POSTASIAY CIIPaB IIPO KOPYMLiiiHi 3AounHM. BiamosisHo
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A0 Kpuminaaproro koaexcy YKpaiHHu TAKIMH BBaXXAIOThCS 3A0YMHH, lepeabadceHi crarsivu 191,
262,308, 312, 313, 320, 357, 410, y BUmaaKy iX BUMHCHHS IIASXOM 3AOBKUBAHHS CAYXKOOBHM
CTAHOBHILEM, 2 TAKOXK 3AOMHHHY, IiepeabadeHi crarmsimu 210, 354, 364, 364-1,365-2, 368 — 369-2
IILOTO KerKcy (HpI/IMiTKa AO CTaTTi 45). V roii xe yac va Haionaasne AQHTUKOPYMILIifHE 610p0
VYxpainu, sike 3a CBOIM CTaTyCOM € ACP)KABHHM IIPABOOXOPOHHHM OPTaHOM 3 ITOMEPEAKCHHS,
BUSBACHHS, IPUITMHEHHS, PO3CAIAYBaHHS Ta PO3KPUTTS KOPYMIIITHUX MPaBOMOPYIIEHD, BiAHE-
CEHHX AO HOTO MACAIAHOCTI, @ TAKOXK 3arTOOIraHHS BYMHEHHIO HOBHX TaKUX MIPaBONOPYIIEHD,
KpuminaapHMM IIpOIieCyaAbHIM KOAECKCOM YKPaiHU MOKAAACHO AOCYAOBE PO3CAIAYBAHHS HE BCIiX
LIUX 3AOYHHIB; TPU LIbOMY AO HOTO MiACAIAHOCTI BIAHECEHO HU3KY 3AOYMHIB, 1[0 32 BUSHAYCHHAM
KpuminaabHOTo KoAeKCy YKpaiHH He € KOPYNUIMHUMY, i epeAGadeHO MOXKAUBICTE PO3CAIAY-
BaHHa Hanjionaabnum AQHTUKOPYMIIIHHUM 610po YKpa'l'Hn ¥ IHIIUX 3AOYMHIB, 1[0 BIAHECEHI AO
MACAIAHOCTI CAIAYHMX iHIIHX OpPTaHiB.

VY raxiit curyanii HeobxiAHO 6yA0 6 CITOYATKY Y3TOAXKyBaTH HaBeAcHi HopMu Kpuminaaraoro
Ta KPI/lMiHaAbHO—HpOLICCyaAbHOI‘O KOAECKCIB YKpaIHM, MEPETASAATY KOHLIENII0 BUSHAYEHHS
MiACAIAHOCTI 1 AMIIIE TOTIM BUBHAYATHCA i3 MACyAHicTIO Buoro anTukopymuifiHoro cyay. Bia-
TAK, BUPILICHHS aKTyaAbHUX ITUTAHb BU3HAYCHHS KOHI[CNTYaABHUX 3acaA AlsabHOCTI Buioro
AHTUKOPYIIIHHOTO CyAY, IPUHHATTS BIAIIOBIAHOIO 3aKOHY T2 HACTYIIHOTO YTBOPEHHS IIbOTO
cyAy OyAe BIATEpMIHOBAaHO Ha HCBU3HAYCHHI CTPOK, 1110 HE BIAIIOBIAA€E METI CTBOPECHHSI CHCTEMH
IHCTPYMEHTIB, SIKi AAAYTh 3MOT'Y ePEKTUBHO PO3CAIAYBATH KOPYIILIiHHI 3AOYMHHY Ta IIPUTATYBATH
BUHHHX OCi6 A0 BIATIOBIAQABHOCTI 32 IX BUNHEHHSI, 2 TAKOX OYiKYBAHHSIM CYCIIIABCTBA, IIOAITHKYMY
Ta MDXKHAPOAHOI CIIABHOTH. SIKIIO 5K BIIPOBAAXKECHHS TAKOTO ITIAXOAY Ta 3aXOAH 3 YTBOPCHHS
Buiioro anTukopynuiiiHoro cysy sAiiicCHIOBATUMYThCS ITAPAACABHO, iCHYIOTh PUSHKHU ITOCTIHHOTO
KOPUTYBaHHS MPABOBHX 3aCaA AISIABHOCTI BUIIOTO aHTUKOPYMLIIHOIO CyAY, YHEMOXKAUBACHHS
fioro cTabiabHOI poboTH.

I'Nutanns npepMeTHOI mACYAHOCTI BUIOro aHTHKOPYMIIIHOrO CyAy MaibKe pik aKTUBHO
06roBoprOEThCs GaxiBLSIMU, TPOMAACHKUMH axTuBicTamMu®!, I'pu npoMy mOpyIIyIOTHCS TUTAHHS
BiAHECEHHS A0 MACYAHOCTI Buioro aHTuKOpynIiitHOro cyay s 3A04uHiB, macaigaux Hario-
HAABHOMY aHTUKOPYIILITHOMY 610p0 VYkpainu, Tax i 6yAb—}1KI/IX IHIIUX 3A0YHHIB, BINHEHUX BUCO-
KOIIOCAAOBLISIMH, 30KPEMa 3A0UHHIB, BIAHECEHHX AO MIACAIAHOCTI AepskaBHOTO 610p0 po3caipyBaHb
(a BipTaK Buuii aHTHKOPYMIINHUI CyA POSTASAATHME KPUMIHAABHI CITPaBH, HATPUKAAA, PO
3AOYHHHU IIPOTH 3AOPOB sl [POMAASIH, IPOTH BAACHOCTI TOMO).

HeobxiaHicTb BiAHECEHHS AO miACYAHOCTI BHIIOro aHTHKOPYIIIIHOTO CyAy BCIX KpHMiHAAB-
HUX IIPaBONOPYIIEHb, BANHEHUX BCiMa BHCOKOIIOCAAOBIISIMH, OYEBHAHO, 3yMOBACHA I‘IOTPCGO}O
3a0€3MEYNTH rapaHTii HE3aACKHOTO CYAOBOIO POSTASIAY TAKHX CIIPAB, L0 € Hapasi npoGAeMHuM y
miciesux cyaax. [IpoTe Takuii miaxia Ma€e Bci HeAOAIKH BUIIE3a3HAYCHOTO BAPiaHTY, AKHI IIEPEA-
Gagarmme $aKTHIHO CTBOPEHHS MAPAACABHOI CYAOBOI CHCTEMM,  TAKOX HE AO3BOAUTH CKOHIICH-

61 Au., HanpuKAaa, “AHTHKOPYILIHHNX CYAAIB OOMPAaTHMYTh SIK IICPUIMX KOCMOHABTIB” — CKCIICPTHU ITOSICHUAH,
sxum 6yae AnTuxopynmiitauii cya (http://antac.org.ua/publications/antykoruptsijnyh-suddiv-obyratymut-
yak-pershyh-kosmonavtiv-eksperty-poyasnyly-yakym-bude-antykoruptsijnyj-sud/); ¥ pamxax cyaosoi pedpop-
MH 3aIIAQHOBAHO CTBOPeHHs Buioro antukopynuiitHoro cyay Ta Bumoro narenrsoro cyay, - [Terpenko
(http://uva.censor.net.ua/news/390419/u_ramkah_sudovoyi_reformy_zaplanovano_stvorennya_vyschogo_
antykoruptsiyinogo_sudu_ta_vyschogo_patentnogo); M.Xasportok. Sk 6u am creopurn BAC? (htep://
gazeta.dt.ua/LAW /yak-bi-nam-stvoriti-vas-_.html); O.Tarapos. Bumomy anTnkopynmiitHoMy cyay yKpais-
cpki sakonn He ykas (htep://blog liga.net/user/otatarov/article/24597.aspx ); B Kparacsny, A.Bospapuyx.
Cyaounncrso: Basatu i noaoaaru (htep://jurist.ua/?article/1143 ).
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TPYBaTH AISABHICTh BHILOrO aHTHKOPYILIAHOTO CyAy CaMe Ha IUTaHHAX GOPOTBOHM i3 KOPYyIILii€ko.

Tomy npeBaAIOE IO3HLLisI IOAO BIAHECCHHSI AO IPEAMETHOI MiACyAHOCTI BHoro anTnkopyn-
LiTHOTO CyAy caMe 3A04MHIB, miacAiaHux HanionaabHOMY aHTHKOpYIIIHTHOMY 610p0 Yipainu.
Pazowm 3 TuM Bu3HAueCHHA miAcAiAHOCTI 3a0unHiB HanionassHoMy aHTHKOpYHLIIETHOMY 6IOPO
VYxpainu KpuminasbHUM mpoljecyasbHUM KOACKCOM YKPAiHU He MOJXKE BBAXKATHCS AOCKOHAANM
Ta TAKHUM, LIO BiATIOBIiAA€ BUSHAYCHOMY IIPOPIAbHUM 3aKOHOM 3aBAAHHIO IIbOTO CIIELIiaAI30BAHOTO
IPaBOOXOPOHHOTO OPTraHy, a CAME NIPOTHUAIT KpMMiHAABHMM KOPYILIITHUM IIPABOIOPYIIEHHSM, AKi
BYHMHCHI BUIIMMU [I0CAAOBUMHU 0COOAMH, yIIOBHOBKCHUMHU Ha BUKOHAHHS PYHKLIIH Acp>kaBU 260
MiCLIEBOTO CAMOBPSIAYBAHHS, TA CTAHOBASITh 3arPO3y HALIIOHAABHIH 6eameni. He Mo)xHa BUKAIOYaTH,
1110 BUSHAYCHHSI MIACYAHOCTI BUIIOTO aHTHKOPYNLIIAHOTO CyAy 3yMOBUTb HEOOXIAHICTD IIEperAsi-
AY TMACAIAHOCTI IIPOBAAJKEHD IIPABOOXOPOHHMX OPTaHiB, Ha AKi IIOKAAAAETHCS MOIEPEAIKEHHS,
BUSIBACHHS, IIPUIIMHCHHS, PO3CAIAYBaHHS Ta pO3KPUTTS KOPYILiAHUX IPaBONOPYILEHb™.

Heo6xiAHO TakoX ypaxoByBaTH, 10 STiAHO 3 yHKTOM 1 posaisy XI «ITepexiaHi moAOKeHH >
KpuminaAbHOTO mpoLiecyaAbHOTO KOACKCY YKpaiHH ITiCAsI BBEACHHS B ALF0 YaCTHHH IT SITOI CTATTi
216 nporo Koaexcy (T06To 3 MOYaTKy AisapHOCTi HanionaApHOro aHTHKOpYMIIiiiHOTO 6}OPO
YKpa'l'HH) po3IoYari CAIAYMMMH OpPraHiB IPOKYpPaTypu KPUMIHAABHI IIPOBAAXKEHHS Y CIIPABAX, 11O
BipgHeceHi A0 miacaigHOCTI HanioHaABHOTO aHTHKOPYMIINHOTO 610po VYkpainu, mpoAOBXYIOTh
3AICHIOBATUCS CAIAYMMU OPTaHiB IIPOKYPATypPH, AKi KOPUCTYIOThCS IOBHOBAXKEHHAMU CAIAYUX,
BuaHadeHUX 1M KoAeKCOM, AO 3aKiHYEHHS AOCYAOBOTO PO3CAIAYBAHHSI AAC HE AOBILE ABOX POKIB.
OCKIABKH y AQHOMY BHITAAKY HACTBCS IIPO 3AOYHHH, 1O 3TIAHO 3 YACTHHOK ITSITOK cTarTi 216
KpuminaapHoro nporecyasbHoro koaekcy Ykpaiun nipcaiani HanionaasHomy anTnxopymnuiitnomy
610p0 VYipainu, B6AYAETLCS AOTIYHUM i 1110 KaTeropiio Crpas BiAHECTH A0 miacyaHOCTI Bumoro
AHTHKOPYIILIIFTHOTO CyAY.

VY toti xe gac npnB’ﬂ3Ka komrereHi Buioro anTukopymnuiitaoro cyay ao miacaianocri Hargi-
OHaABHOTO AaHTHKOPYILIIHOTO 6:0p0 YKpaiHU CTBOPIOE PUSHK 3BUHYBA4Y€Hb Y CIIPOOi CTBOPEHHS
«KHIIEHbKOBOTO> CYAY AASL OGCAerByBaHHﬂ HauionaabHoro anTukopymniitHoro 6ropo Ykpaiu.

Cepea Hea0AIKIB Takol Mo3uIl i Te, 1O OAHI i Ti caMi cKAaAM 3AOYMHIB 6yAyTb MACYAHI
Pi3HMM CyAaM, 2 BiATaK, CTBOPIOETHCS PUSHK C(l)OPMyBaHHH Pi3HOI CYAOBOI MPAKTUKH, SIKA 3TIAHO
i3 3axonom Ykpainu «IIpo cysoycrpiii i craryc cyaAiB>» BHBYATHMETHCS Ta y3araAbHIOBATH-
Metbest y Bepxosromy Cyai Vipainu (crarti 44 i 45). Oroke 3a6esnedeHHs €AMHOTO MAXOAY
AO 3aCTOCYBaHHS CYAAMH 3aKOHOAABCTBA IIiA YAC POSIASAY 3AOUMHIB, EPEAGAICHUX OAHHMMH i
TMu caMumu craTtavu KpuminaabHOro kopekcy Ykpainn (3ox<pcMa, HAETBCA PO 3AOYHMHH,
nepeabadeni crarmsivu 191, 206-2, 209, 210, 211, 354, 364, 366-1, 368, 368-2, 369, 369-2, 410
KpuminaabHOro xoaekcy YKpaiHu, pO3cAiAyBAHHS AKHX 3AACKHO BiA IIEBHUX OGCTaBUH HAACKUTD
A0 miacaipHocTi AeTextusiB HanjionaapHoro anTuxopymuifinoro 6}0p0 Ykpaian 260 caipgmx
opranis HarjionaapHol moainii, Cay>x6m 6¢3nekn VYipainu, Aep>kaBHOI KPUMiHAABHO-BUKOHABYOL
cayK6u YKpal'HH), norpebyBarnme EBHOTO Yacy.

Boanouac 3a3HayeHa mo3ulis MOAO BIAHECEHHS AO MIPEAMETHOI MACYAHOCTI Bumoro an-

62 3 nouarkom po6oTu AcpaBHOTO GI0PO PO3CAIAYBAHD Lici OPraH TAKOX OTPUMAE MACAIAHICTD 32 KOPYII-
LiHUMM 3A0YMHAMH, 1[0 He miacaiani HarionaasHoMy anTHKOpYIIiFIHOMY 610p0 Ykpainu, BiAIoBiAHO
A0 vactuHn derseproi crarti 216 KITK Yipainn. Takox saanimaerscst miacaiasicts opranis HanionaasHoi
OAiIii Ta oprauis 6e3IeKH 32 3a AUIITKOBUM npunpnom. OKpeMIM TUTAHHSIM CTA€ MACAIAHICTb 3AOYHHIB
cAipuum oprasis Aep>xkaBHOI KPHMiHAABHO-BUKOHABYOL CAy>|<6H YkpaiHu, sIKa BUSHAYCHA SIK < AOCYAOBE
PO3CAIAYBaHHSI 3A04HHIB, BANHCHHX Ha TEPUTOPIi 200 B PUMILLICHHSIX Aep)KaBHOI KPUMIHAABHO-BUKOHABYOI
cayx6u Ypainu».
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THKOPYNLIFHOTO CYAy caMe 3AO4HMHIB, miacaianux HarjionaapHOMY aHTHKOpYNLifiHOMY 610pO
Vipainu B6a4a€eThCs CAYLIHOIO, SIKIIO GPATH AO YBarH, IO CTBOPeHHs Buujoro anTnkopymuiiHoro
CYAY € 3aBEPUIAABHOIO AAHKOIO Y C)OPMYBAHHI CAMOAOCTATHDBOI, HE3AACKHOI cUCTeMH 60pOTHOH
3 KOPYIILI€IO Ta {HIIMMHU 3A0YMHAMH, IO CTAHOBASITb BUCOKY CYCIIIABHY HebesIeKy i BanHeHi
II0CAAOBHMH OCOGAMH BHILOTO PiBHSL.

2.2. 3axonom Ykpainn «ITpo cyaoycrpiii i craryc cyaiB>» ycTaHOBACHO, 1O BUIHIA CIICLIi-
AAI30BAHUM CYA 3AIMCHIOE TPABOCYAAS SIK CYA IEPILIOL iHCTAHIII y CrIpaBax, BUSHAYEHUX IPOLIE-
CYaABHUM 3aKOHOM.

S0 BUXOAMTH 3 TOTO, 1O MOBHOBAXKCHHS BHIIOro aHTUKOPYILIFIHOTO CyAy 3 PO3TASAY
KPHMIHAABHHX CIIPaB 0OMEXYBATHMY ThCsl 3AICHEHHSIM CYAOBOTO IIPOBAAXKEHHSI AULIIC Y TIEPLIifl
iHCTaHIIi1, TOAl BHHHKAIOTh HPO6ACMI/I 3 BUPIiIIEHHAM TUTAHHS KaCAIHOIO OCKAP)KEHHS CYAOBUX
PILIEHD LILOTO CYAY.

3okpema, Takuil MAXiA BUMaraTuMe ITOKAAACHHS IIOBHOBAXKEHD i3 IIEPETASIAY CYAOBHX
pimens Bumoro anTHKOpyMIifiHOrO CyAy (;IK CyAy nepruoi iHCTaHuii) B alleASL[IAHINA iHCTaHIIiT
na Kacaniitanst kpumiHaAbHMIT CyA, a B Kacanjiiuii incrannii — va Beanxy ITaaary Bepxosroro
Cyay. Oanax 3axon Ykpainu «ITpo cyaoycrpiii i craryc cyaais>» nepeA6aqa€, mo Beanxa ITarara
Bepxosroro Cyay aie sk cya KacanifiHOI iHCTAHIIII 3 EAMHOIO METOIO — 3a0e3eueHHS OAHAKOBOTO
3aCTOCYBaHHS HOPM IPaBa Kacal[iHHUMU CyAAMHU (nyHKT 1 vacTunm Apyrof crarri 45). Tox mo-
kaapenss Ha Beanky ITasary Bepxosroro Cyay moBHOBaskeHb CyAy KacauifiHOI iHCTaHIiT OAO
pimens Buioro aHTHKOPYIIIAHOTO CyAy HE BIATIOBIAATHME MOAEAL CYAOYCTPOIO, IO BCTAHOBACHA
3axonom Yipainu «IIpo cysoycrpiit i craryc cyaais». B inuromy pasi take pimenss HOTPCGy-
BATHMe BHECCHHSI 3MIH AO Ha3BAHOTO 3aKOHY, KOHIICITYaABHOTO IIEPEIAsAY OpraHisarii poboTu
Bepxosroro Cyay, sikuii 3apas Tisbkn GpopMyeThCsL.

Iy BapianToM BupimeHHs miel npoGAeMH € BIAMOBA BiA KacallilfHOTO IIEPETASIAY pillleHb
Bumoro AHTUKOPYILIITHOTO CyAy B3araai.

B npunuumni, Korncrurynis Ykpainu Taky MO>KAHBICTS epeabadae, aaske OAHHM i3 3acarHU-
YMX MPUHIIMIIB CYAOYMHCTBA KOHCTI/ITyHie}O BHU3HAYCHO 3a0€e3reueHHs MpaBa Ha ANEAAIIHHUI
ICPETASIA CIIPABH 1 AHIIIE Y BU3HAYCHUX 3aKOHOM BUITAAKAX — HA KACAI[IFHE OCKAPIKCHHS CYAOBOTO
piwenns (mynkr 8 wacTunu Apyroi crarri 129).

He nepea6aaiors 0608 13K0BOro 6ararocTyIeHeBOro OCKapXKeHHs CyAOBOTO BUPOKY | MDKHApOAHI
AOTOBOPH, YYACHHUIICIO SIKUX € YKpaiHa i sIKi BU3HAYAIOTh CTAHAAPTH 3aXHCTY IIPAB AAMHH. 3TiAHO
3 IPAKTHKOI0 €BPOINEHCHKOrO CYAY 3 IIpaB AIANHH Y cTarTi 6 Konsenuii, sixoio nepeabaieno npaso
Ha CIIPAaBEAAUBHIA CYA, HE BCTAHOBACHO BUMOTH AO ACPYKaB 3aCHOBYBATH arleAsuiiini abo kacauiitni
incrannil. OAHaK TaM, A€ Taki CYAM iCHYIOTB, TAPaHTIl, 1[0 MiCTATbCS y BKa3aHIH CTATTi, HOBUHHI Bia-
IOBIAATH TaKOX i 3a6¢3IICYCHHIO eEKTHUBHOTO AOCTYITy AO LMX cyAiB (Delcourt v. Belgium (1970),
para. 25; Hoffinan v Germany (2001), para. 65). €Bponeiicbkuii cya 3 IpaB AAHHH HCOAHOPA30BO
Y CBOIX pillICHHsIX BKa3yBaB, 1110 IPaBO Ha AOCTYII AO CYAY HE € 20COAIOTHUM, OAHAK BCTAHOBAIOIOUH
06MEXKEHHS, AcpKaBa He IIOBUHHA HACTIABKH 3BY)KYBAaTH AOCTYIL AO CYAY, 11O HOPYLIYETHCS CaMa
cyTHicTb 1poro npasa. OKpiM 1HOTO Taki 06GMEKeHHS TOBHHHI IIEPECAIAYBATH IPABOMIPHY METY, &
MI>K TAKOIO METOIO | 3aITPOBaAYKEHHMHU 3aXOAAMH Ma€ iCHyBATH POTIOPLIifiHe CHiBBiAHOIICHHS (AUB.:
Stanev v. Bulgaria (2012), para. 230; Ashingdane v. the United Kingdom (1985), para. 57; Cordova v.
Italy (2003), para. 54; Fayed v. the United Kingdom (1994), para. 65).

TOMy CAIA 6PaTI/I AO YBAru, IO MOXXAUBICTb OCKAP)KEHHSI CYAOBUX PillIEHb i B aleASLIITHOMY, i
B KaCalilIHOMY IIOPSIAKY € CKAAAOBOIO ITPaBa HA CYAOBHI 3aXHUCT, 110 € OAHI€I0 3 KOHCTUTYLIITHUX
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rapaHTiii peaaisauii iHIIKUX paB i cBOGOA AIOAMHH i IPOMAASHHHA, 3aXHCTY iX BiA MOPYLICHS i
HOPOTHIPABHUX ITOCATAHb, B TOMY YHCAI BiA IIOMHAKOBHX i HEIIPABOCYAHHX CYAOBHUX pilreHs. Sk
mipkpecans Koucruryniitauiit Cyp Yxpainn y Pimenni Big 11 rpyans 2007 poky Ne 11-pni/2007
y crpasi 3a KOHCTHTYLiHIM 3BepHeHHsM rpoMaasiHuHa Kacssanenka bopuca [TaBaosuaa mopo
0iLifIHOrO TAYMadeHHs MOAOXKEHD IYHKTY 8 yacTiHU TpeThoi cTarTi 129 Koncrurynii Yxpainu,
gactuHu Apyroi crarti 383 KpuminaapHO-mpoliecyasbHOTro Koaekcy Ykpainu, «Peaaizamiero
npaBa 0co0H Ha CYAOBHI 3aXHCT € MOKAUBICTb OCKap>KEHHS CYAOBHUX PILICHb Y CYAAX ANCAALIHHOT
Ta KacaliiHOI IHCTaHIIiH. HCPCFASIA CYAOBUX pillIeHb B aNEASI[ITHOMY Ta Kacal[ifHOMY MOPAAKY
rapaHTy€ BIAHOBACHHS TMOPYLIEHUX TPaB i OXOPOHIOBAHUX 3aKOHOM iHTEpPECiB AIOAMHH i Tpo-
mapsHuHa>» . Ha npomy Harosourysas Koncrurynifinuit Cyp Yipainu i y ceoemy Pinrenni i 8
kBiTHs 2015 poxy N2 3-pri/2015: « O6mexeHHs AOCTYIIy AO aIIEAALIMHOI UM KaCallilHOI iHCTa i}
MOXXAMBE AMIIIC Y BUHATKOBHX BUIIAAKAX 3 000B> I3KOBUM AOTPHMAHHSM KOHCTHTYL{HHIX HOPM i
NPUHIIUIIIB. BcranoBA004H 0OMEKEHHS MpaBa Ha aneAsAIifHe Ta KacaliliHe OCKap)KEHHS CYAOBUX
pilieHb, 3aKOHOAABEI[h TOBUHEH KEPYBATHCS TAKOKO CKAAAOBOIO TIPUHIIUITY BEPXOBEHCTBA TIPaBa,
sIK mportopuiiHicTs. 3a npaBosoro nosuniero Koncruryuniitnoro Cyay Ykpainn oGMexxeHHs npas
i cBO6OA AIOAMHH i TPOMAASIHMHA € AOITYCTUMUM BUKAIOYHO 32 YMOBH, IO TaKe OOMEXKEHHSI €
AoMipHUM (IPONOPLIHNM) Ta CYCIiABHO HEOOXIAHUM >

Takum urHOM, 3riaHO 3i cTasoro npakTukoo Koncruryniitnoro Cyay Ykpainu AomyckaeTbest
MOXAHUBICTh OOMEKCHHS PaBa Ha anleAsILiiHe Ta KacaliifHe OCKap>KCHH PilCHHS CYAy, OAHAK
BOHO He MOXX¢ OyTH CBaBIAbHHM Ta HECIIPABEAAUBUM. 1aKe OOMEKEHHS Ma€ BCTAaHOBAIOBATHCS
BukA049HO KoHcTuTyLi€0 Ta 3akoHaMu YKpaiHH; IEpecAiAyBaTH ACTITUMHY MeTy; OyTi 06yMOBAe-
HHM CYCITIABHOIO HEOOXiAHICTIO AOCATHEHHS i€l MeTH, MPONOPLIFHUM Ta 061‘pyHTOBaHMM. Y pasi
06MEKXCHHS TIpaBa Ha OCKAPIKCHHS CYAOBHX PILlICHb 3aKOHOAABELb 3000B > I3aHHUI 3aIIPOBAAUTH
TaKe IIPAaBOBE PETYAIOBAHHS, SIKE AACTh MOXKAUBICTb ONTHMAABHO AOCATTH AETITUMHOI METH 3
MiHIMAABHUM BTPYYaHHSM Y PeaAisallilo mpaBa Ha CYAOBHI 3aXHCT i He MOPYIIYBATU CYTHICHHIH
3MICT TaKOTO IIpaBa.

Tosx, xoua Koncrurynis Ykpainu ra unHHi MbKHapOAH] AOroBopu YKpaiHu i He BUMAraioTh
060B 13KOBOT0 KACALIFIHOIO OCKAPKEHHSI CYAOBHX PillleHb y KPUMIHAABHHX CIIPaBaX, 0OMEKEHHsI
Kacal[ifHOr0 OCKAP)KEHHS B OAHIMN KAaTeropii KpMMiHAABHUX CIIPaB — 110 6yAyTb miacyani Bummomy
AHTHKOPYILIHOMY CYAY — MA€ PUBUKH BUSHAHHS HEKOHCTUTYLIHHUM i TAKHM, 110 MOXKE CIIPH-
YMHUTH AUCKPUMIHAIIiIO IEBHUX KATErOPiil 3aCyAXKEHHX.

AAPTEPHATHBHHMM BapiaHTOM MOAEAI BHIIIOro aHTHKOPYIIIIHOTO CYAY, SIKHIT AO3BOAUTH
BHUPIIIUTH 3a3HAYCHY npoGAeMy, MO>Ke OyTH CTBOPEHHs (ycynepeq BH3HAYEHIH 3aKOHOM YKpalHK
«Ipo cyaoycrpiiii craryc cyaaiB>» Moaeai conyCTpoxo) ABTOHOMHOI CUCTEMHU aHTUKOPYIIIHHUX
CYAIB — SIK MiCLIEBUX, TaK i aNeAAL[IHHUX — 11O 6yAe 3aMKHeHa Ha Bunjomy anTHKOpymiiitHoMy cyal
SK KacaliiHii incrannil. I TosutuBaMu Takol MoaeAli € Te, 110 BOHA 6yAe 130ABOBAHOIO BiA IHIIINX
CYAAiB (OCKiAbKH 3a6canequa’rnMe POSTASIA CIIPaB MPO KOPYMIiHHI IPaBOMOPYIIEHHS B YCiX
IHCTAHIIiSIX BUKAIOYHO AHTUKOPYNIIHHUMU CyAAMH, MATUME BAACHHX CAIAYHX CYAAIB Y MicIIEBUX
CYAAX, IIIO HAAEKATUMYTh AO i€l cucremu). OpHax, OKPIM TOTO, 110 TaKa MOAEAb CYIIEPEYHUTD
Aorini BpoBaasKyBaHoi cyaoBoi pedopmu, 3akpinaeniin y Koncrurynii Yipainn, HeobXiAHO Ta-
KOJK 3B’KAaTU HA KAAPOBI YMHHHKH, 610AKETHI MOKAUBOCTI, PHM3MKHU BIIAUBY «MiCIIEBUX €AIT» Ha
MiclIeBi Ta aneASIiHI AaHTUKOPYIILLHHI CyAH Ta HA HETATUBHHI AOCBiA IHIIMX AEPKAB Y CTBOPEHHI
CHCTEMHU AHTUKOPYMLIHHUX cyAiB63.

63 Aus., Hanipukaaa, Aocsia Inaonesi: Schiitte, S. A., and S. Butt. 2013. The Indonesian Court for Corruption
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ITeBHuM PHU3UKOM ITi€l MOAEAL TAKOX € T€, IO Bumuii AQHTUKOPYTIIIMHUI CyA HE 3MOXKE Olle-
PaTHBHO, 3 ypaXyBaHHAM TEHACHIIiH HABAHTAKEHH BUPIITYBaTH TUTAHHSA KOPUT'YBAHHS TEPUTOPI-
AABHOI MOACAI CBOET po6oTh, aaxe ariano 3 Koncrurywiero Yipainu Gyab-sIKuil Cys yTBOPIOETBCS,
PEOpraHi3yeThest i AIKBIAOBYETBCST 3AKOHOM, MPOEKT SKOr0 BHOCUTH A0 BepxosHoi Papu Ykpainu
Ipesnacnr Yipainu micast KoHcyabraniii 3 Bumoio paporo npasocyaast (sacrnsa apyra crarri 125).

Buxoastan 3 HopM 3akoHy Ykpainu «ITpo cyaoycTpiil i craryc cyaaiB>», skuM nepeabadeHo
MOXXAHUBICTD 3AIFICHEHHS BUILIMMH CITEL[ia AI3OBAHUMH CYAAMM IOPSIA 31 3AICHEHHAM IPABOCYAAS
SIK CYAOM IEPIIO] iHCTAHLIT TAKOX IHIIMX IOBHOBAXEHb, BU3HAYEHUX 3aKOHOM (wacTuHa nepuia
cTaTTi 32), 3aBAAHHS 3ATHCHEHHS IPaBOCYAAS Y KOPYILIFHUX 3A09HHAX MOXe OyTH peasisoBaHe
i mAsSIXOM HapiAeHHS BUIOro aHTHKOPYIIIIIHOTO CyAy MOBHOBAKCHHAMM IIEPILIO] i ameAAIiitHOT
iHcTaHL{I i3 posrasay KopynuiiiHux crpas, a Kacaniiinoro xpuminassHoro cyay Bepxosroro
CyAy — IOBHOBOXCHHSIMH 3 KaCALliFIHOTO IIEPETASIAY LIMX CIIPaB.

Opraﬂisauiﬁﬂo 1€ ITUTAHHS MOXE 6yTI/I BUPIIIEHO IIASXOM YTBOPEHHS y CKAAAL Bumoro
AHTHKOPYIIIHHOTO CYAy OKPEMUX ITAAAT AASI POSIASIAY CIIPAB Y IIEPILii iHCTAHIIIT Ta AASI PO3TASIAY
CIIpaB B aneAALiHHIH iHCTaHIiI.

Sk Bigomo, 3akon Yipainu «IIpo cysoycrpiit i craryc cyapiB>» nepeAGaqae MOXXAHUBICTh
YTBOPEHHS y CKAQAl BUIIIOTO CIIEIiaAI30BAHOTO CYAY CYAOBHX IMaAaT. Taki maAaTu yTBOPIOIOTHCS
3a pileHHAM 36opiB CYAAIB BUIIIOTO CIIENiaAi30BAHOIO CYAY, AKi TAKOX MPUHAMAIOTH PilllEHHS PO
CKAQA ITAAATH Ta IIPO 0OpaHHs il cexpeTapst (wactuan YeTBEPTA T IT'ATA CTATTI 31). Takum anHOM,
3aKOH BIAAAE Ii€ IUTAHHS HA PO3CYA 36opiB CYAAIB BUIIOTO CIELiaAi30BAHOTO CYAY.

Boanouac, HAIIPUKAQA, AAST Kacanifinoro AAMIHICTPATUBHOTO CYAY Ta Kacaniiitnoro rocmo-
AAPCBKOTO CyAy 3aKOHOM IepeAbadeHO 060B A3KOBE CTBOPCHHS OKPEMHUX ITAAAT AAS POSIASAY
BIAIIOBIAHUX KaTEropiii CIIpaB i3 HAAIACHHAM 360piB CYAAIB IIMX CyAiB IPaBOM CTBOPIOBATH iHIIIi
naaty (YaCTMHH YeTBEpTa — cbOMa CTarTi 37).

B6auaeTbcst 3a AOLIIABHE BIPOBAAMTH TaKHH MIAXIA 1 ITOAO Bumoro AQHTUKOPYMLIIHOTO CyAY,
nepeAGaIUBIIH B 3aKOHOIIPOCKTI 060B I3KOBE yTBOPCHHSI ANCAALIIAHOI CYAOBOI ITAAQTH.

2.3, [HIu# acrexT, AKUi HeoOXiAHO BPAXOBYBAaTH IIPH BU3HAYEHHI OPraHi3aLlifiHOI CTPYKTYpH
Bu1oro aHTHKOPYILIIHHOTO CyAY, Li¢ HCOOXIAHICTD O3B sI3aHHS IIPOOACMHU CAIAIHX CYAAIB (axi
Ha I1e¥ 9ac 3ripAHo 3 KPI/IMiHaAbHMM MPOLECYaAbHUM KOAEKCOM YKpa'iHn 30CepeAIKEH] y MiCLIeBUX
Ta aneAsLIHHHUX CyAaX, a 32 3akoHoM Ykpainu «IIpo cysoycTpiii i craryc cyaaiB» MawTh GyTH
30CepPEAIKEH] AUILE B MiCIIEBUX CYAAX, IIPOTE KpnMiHaAbHHﬁ MPOIIECYaABHUI KOAEKC YKpai'Hn y
1}l YaCTHHI Y BIAIOBIAHICTB i3 HOBOIO MOAEAAIO CYAOYCTPOIO HE HPHBCACHO) Ta CAaHKL|iOHYBaHHs
HPOLIECYAABHUX CAIAUMX AiFf 32 3BEPHEHHAMH ACTEKTHBIB TEPUTOPIAABHHX ITIAPO3AIAIB Hauio-
HAABHOT'O AHTUKOPYIIiMHOro 6xopo VYipainu.

V 3B’s13Ky 3 LIUM AOLIABHO IepeAGaunTH iCHYBaHHS cAiadnX cyasiB y Buiomy anTukopyn-
LIFTHOMY CyAl.

OcKiAbKH 1151 npoGACMa 0B’ s13aHa 3i 3AificHeHHAM AeTekTuBamMu HanionaabHOro AHTUKOPYII-
iAHOTO 610p0 Ykpainu A0cya0BOro poscaipyBanus He aume B Micti Kuesi, a i1 B perionax, caiagi
cyaai Bummoro anTuxopymiitHoro cyay, sii Sa6CSHC‘{yBaTMMyTb peaaisaniro ¢pyHKIii cysoBoro
KOHTPOAIO NPOIECYAABHUX CAIAYMX Ailf, 3AIICHIOBAHUX ACTEKTHBAMU TEPUTOPiaABHUX IAPO3-

Crimes: Circumventing Judicial Impropriety? U4 Brief 2013:5. Bergen, Norway: U4 Anti-Corruption
Resource Centre; Butt, S., and S. Schiitte, S. 2014. “Assessing Judicial Performance in Indonesia: The Court
for Corruption Crimes.” Crime, Law and Social Change 62 (5): 603-19.
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Aiais HanionaapHOro anTukopynuifinoro 6:0po YKpaiHu, TAKOXK MaiOTh IIPALOBATH Y PISHHUX
perionax YKpainu 3 tum, o6 6yTH TepUTOpiaAbHO HAGASKEHUMH AO BIATIOBIAHHX IIAPO3AIAIB
HauionaapHoro anTukopynuiiiHoro 610po Ykpainu.

3 LIOTO IPUBOAY CAiA 3a3HAYUTH, IO IPAKTULL BITYUSHAHOTIO CYAOYCTPOIO BiAOMI BUITAAKH
POSTaILyBaHHs OAHOTO CYAY Y ACKIABKOX HACEACHHUX ITYHKTax"",

I'NuTanns 3anpoBapKeHHS IHCTUTYTY CAIAYHX CyaAiB Bumoro antuxopynuifiHoro cyay ay-
MOBAIOE HEOOXiAHICTD BUPIIIEHHS TAKOX i MUTAHHSA BUKOHAHHS HUMH iHIIHX 0608 s13KiB CyAAl
nepuIol iHcTaHIjl.

3axonom Ykpainn «IIpo cysoycrpiit i cTaryc cyaaiB>» AAS CAIATHX CYAAIB MICIICBHX CYAIB
BCTAaHOBACHO, 1[0 BOHH HE 3BiABHAIOTHCS BiA BUKOHAHHA 00OB SA3KiB CYAAI mepiioi iHcTanuii,
NpOoTe 3AIMCHEHHSA HUMHU OBHOBAXXEHB i3 CYAOBOrO KOHTPOAIO 33 AOTPHMAHHSAM IIPaB, cBO6OOA
Ta iHTepeciB ocib Y KPUMiHAABHOMY IIPOBAAKEHH] BPAXOBYETBCS IIPU PO3IOAIAL CYAOBUX CITPaB
Ta Ma€ IPiOpUTETHE 3HAYECHHS (wacTuna Bockma crarTi 21).

AHaAOriMHHI MAXIA MOXKe OyTH nepeNSaquI/xﬁ iy 3akoHOMpOeKTi AASI CAlAdHX CYAAiB Bumoro
AHTHKOPYIILIHOTO CyAY.

Y upoMy pasi BUHHKa€ MUTAHHS IOAO pOPMATY BIATIPABACHHS CAIAUME CYAAsIMH Buioro
aHTUKOpYNuifiHoro cyay (sxi TepuropiasbHo 6yAyTh posmimeni sk y Kuesi, Tak i B inmunx mi-
CcTax, HabAMXKEHHX AO TEPUTOPiaAbHUX MiApo3aiais Haionaabnoro antnxopynuifinoro 61opo)
MPAaBOCYAAA y TIEPIIiH IHCTaHIIiL.

3 ypaxyBaHHsIM ncpcAGal{f:Ho'i 3axoHoM Ykpainu «IIpo cyaoycrpiii i craryc cyapiB» Moxxan-
BOCTi yTBOPCHHS CYAOBUX [AAAT Y BUIUX CIICLIiaAi30BaHMX CYAaX y Buiomy anTukopymiiiinomMy
CYAL AASL PO3TASIAY CIIPAB y EPIIiH iHCTAHIIIT MOXYTh 6yTI/I YTBOpPEHI BIATIOBiAHI CYAOBI ITaAaTH i3
MiCIIe3HAXOAKEHHAM, KpiM MicTa Kuesa, me y Aekiabkox micrax. Y ripomy pasi (3 MeTorO peaaisanii
crarycy Bumroro creriiaaisoBaHOro cyay siK cyAy mepuioi iHCTaHIIiI, ONTUMAABHOIO MOEAHAHHS
KPUTEPIIB AOCTYITHOCTI CYAIB i HE3AAEKHOCTI CYAAIB, 3a0e3MmedeHHs HAACXKHOT oprauisanii 3aiiic-
HCHHS CYAOYMHCTBA, Ta BPAXOBYIOUH, [0 CYAOYMHCTBO B YKPAiHi 3AIMCHIOETHCA HA 3aCAAAX TCPH-
TOPiaABHOCTI i CrieniaAisantii) AOIiAbHO BUSHAYUTH HEBHY KiABKICTh YMOBHHUX « TEPUTOPiaABHUX
OKPYTiB>» 3 IPUOAMZHO OAHAKOBOI YHCCABHICTIO HACEACHHS T 3 yPaXyBaHHSAM TPAHCIIOPTHUX
3BAI3KiB 1 IepeAGaYNTH CTBOPEHHSI 3 ypaXyBaHHSAM HasSBHUX TCPUTOpiaAbHUX Miaposaiais Ha-
11I0HAABHOTO aHTHKOPYIILIHHOTO 610po YKpaiHH Ta IIPOrHO30BAHOTO HABAHTAXXCHHS HA CYAAIB
Buoro anTHKOpyNIIifHOTO CyAy TepUTOPiaABHUX CYAOBHX MaAar Buioro anTuxopymniiiiHoro
CYAY» AIKi PO3TASIAAAU 6 CIIPaBM IO MEPILiH iHCTaHIIII.

LleHTpaMu «TepUTOpPiaABHHX OKPYTiB>, B AKMX MOKHA 0yAO 6 pO3MICTHTH TepUTOpiaAbHi
CYAOBI IaAaTH Bumoro AHTUKOPYIIIHOTO CYAY, MOXYTh 6yT14 wmicta Kuis, AbBiB, OpaecaTa XapKiB.

3aAAS HAAEKHOTO 326€3eueHHS $yHKIiil mepmoi iHcTaHI{i 3 PO3TAsSAY KOPYNIIFHUX CIIPaB,
YPAXOBYIOUM KOMIIETEHIIIIO CAIAYMX CYAAIB 3riano 3 KpuMiHaABHEM IPOIIECyaABHIM KOAEKCOM
YKpaiHu, 4UCEABHICTh KOKHOI 3 TAKMX TEPUTOPIAABHUX CYAOBHX [TAAAT MOXKE CTaHOBUTH 14 — 15
CYAAIB.

IIpu 115OMy AASI YHHKHEHHS PUSHKY BIAHBY «MiCLIEBHX EAIT» HA CYAAIB TEPHTOPIAABHIX ITAAAT,
4 TAKOXK PUBHKY cOOPMYBAHHS CTIFIKHX «AIAOBHX 3B SI3KiB>» MK cyaAsimMu Buioro anrukopyn-
L[{i{HOTO CYAY Ta ACTEKTHBAMH TEPUTOPIaABHMX MAPO3AiaiB HanionaspHoro anTukopymiiinoro

64 Aus., Hanpukaaa, Ykas [Ipesuacnra Yipainu Big 20 tpasrs 2011 poky Ne 591 «ITuranss Mepexi MicueBux
3araAbHHUX Ta AMEAAI[IHHUX CYAiB>.
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610p0 Yipainu B6a4a€eThCs 32 AOLIABHE IIEPEAGAYUTHU B 3AKOHOIPOEKTI IIOCTIMHY POTALIIO CYAAIB
TEPUTOPiaAbHUX CYAOBHX ITaAQT.

Cepea pU3HKIB TAKOTO BAPiaHTy — MOXKAMBA HE3aBAHTAXKCHICTh CYAAIB TEPUTOPIAABHHX ITAAAT
Y pasi HeBEAHKOT KiABKOCTI KpUMIHAABHUX IIPOBAAXKEHD, 4 OTKE - HECKOHOMHE Ta HeepEKTHBHE
BUTpayaHHs GI0AXKETHHX KOIUTIB, SIKi [epeAGadaTUMyThCsl HA yTPUMAaHHs Buiioro anrukopyn-
LiMHOTO CyAY.

Aast MiHiMi3anii 1IbOroO PUBHKY MOKAMBMII AABTEPHATUBHHI BAPIaHT, 32 IKUM y 3a3HAYCHUX
BHIIIE YOTUPHOX OKPyTax 6yAyTb 3ocepeasKeHi TiAbKH cAipui cyaai Bumoro antuxopynuiiinoro
CyAY, sIKi 3abeanedyBaTHMy Th BUKAKOYHO peaaisalilo ¢pyHKIIII CyAOBOIO KOHTPOAIO IIPOLIECYaAb-
HUX CAIAYMX Alff, 3AIFICHIOBAHUX ACTEKTUBAMU TEPUTOPIaABHUX MiApPO3AiaiB Harionaspnoro
AHTHKOPYILIHHOro 610p0 YKpa'l'HH, i He PO3rASIAATUMYTb CIIPABH y MEPLIii iHCTaHIiL. KiapkicTs
TAKHUX CYAAIB MOXE CKAAAATH 110 3 cyaai Ha okpyr. I Iporonyerscs 06’epHaTH OpraHisanifHo BCix
CAIAYHX CYAAIB B €EAMHY ITAAATY CYAOBOTO KOHTPOAIO BUIIOTO aHTHKOPYMIIIHOTO CYAy 3 4aCTOIO
(pa3 Ha OAUH — ABa POKI/I) POTAlli€I0 CYAAIB IO perioHax.

Y 1poMy BapiaHTi pOSIAsIA CIIPAB IO MEPILiit IHCTAHII 3AIACHIOBATIMETHCS IHIIMMH CYAASMH
Bumoro anruxopymiitnoro cyay, siki nparosatumyTs y Micti Kuesi y cyaoBist maaari (CyAOBI/IX
maaatax) Bumoro AHTUKOPYIIIMHOTO CyAy. Y cKAaAi Takol masaru (manar) YTBOPIOIOTbCS CYAOBI
KOAETII, SIKi 3AICHIOIOTH 663n0cepeAHiﬂ POSIASIA CIIPAB SIK CYA HEPIIOL iHCTAHIIIL

Taknit BapiaHT AO3BOAUTb ONTUMAABHO IAIATH AO BUSHAYEHHS 3aTaABHOI YMCEABHOCTI CYAAIB
Bumoro AHTUKOPYMIiHHOTO cyAy“.

V 6yab-sikomy pasi, BpaxoBymoun, mo sa 3akoHoM Ykpainu «ITpo cysoycTpiii i craryc cya-
AIB>» CKAAA CYAOBOI ITAAQTH BU3HAYAETHCS PIIICHHAM 36opi5 CYAAIB BHIIIOTO CHeljiaAi30BaHOTO
cyay (‘{aCTI/IHa IT AT CTaTTi 3 1), HaBEAECHI MOAEAI OpraHizanii Bumioro AQHTHUKOPYTMIIHHOIO CyAy 33
IAAATHUM IPUHLUIIOM AO3BOASITH Y OYAb-SIKHI MOMCHT ONITUMI3YBATH YHCCABHICTH Ti€l 4 iHIIO1
MAAATH, 3AAEKHO BiA iCHYIOYOTO HABAHTAKEHHS.

2.4. 3axonom Ykpainu «ITpo cyaoycTpiit i cTaTyc cyAAIB>» YCTaHOBACHO, IO KIABKICTb CYAAIB
y cyai (B TOMY YHCAi i Bumomy cncuiaAiaoBaHOMy) BHU3HAYAE AepmaBHa CYAOBA apAMiHicTparis
VYkpainu 32 HOroa)keHHsM 3 BHI1[010 pas0io IpaBocyaAst 3 ypaXyBaHHSIM CYAOBOTO HABAHTAXKCHHS
Ta B ME&KaX BUAATKIB, BUSHadeHHUX Y AepkaBHOMY 610A>KeTi YKpaiHH Ha yTPUMAHHSI CYAIB Ta OIAATY
npari CyaAiB. an/I LIbOMY AAST Bepxoxmoro CyAy 3aKOHOM BCTAaHOBAEHO MaKCUMaABHY KiABKiCTB
CYAAIB He 6ible ABOXCOT (JACTHHH IIOCTA TA ChOMA CTATTi 19, yacTHHa nepuia CTaTTi 37).

YuHHMIT MeXaHi3M BU3HAYCHHS YHCEABHOCTI BUIOro aHTHKOPYILIFHOTO Cyay 3a IEBHUX
ob6craBuH MOKe OYTH BUKOPHCTAHHI AASL BIIAMBY Ha CYA i cyaaiB. Tox sBaXkaro4n, 110 OAHUM i3
HapDKHHUX KaMCHIB 3aKOHOIPOEKTY Mae Oy T 3abearedeH s He3aAeKHOCT] Buioro anrukopyn-
LIIFIHOTO CYAY, MiHIMi3allisl BIIAMBIB Ha HOTO AiSIABHICTb, BOAYaETHCS 32 AOL[IABHE 3aCTOCYBaTH y
3aKOHOINPOEKTI MAXiA A0 BUSHAYCHHS YHCEABHOCTI CyAAiB Bumoro antuxopynuiiHoro cyay,
aHaAOTIYHHUIT TOMY, 110 3aKOHOM BCTaHOBACHHI AAsi BepxoBroro Cyay, i mepeabadnru sakpi-
MIACHHS HA 3aKOHOAABYOMY PiBHI MaKCUMAaABHOI KiABKOCTI cyaAis Bumoro anTuxopymnuiiiaoro
cyay- Taxa MakcHMaAbHA KIABKICTb CAYTYBAaTHME IEBHUM OPIEHTHPOM NP BU3HAYEHH] KOHKPETHOT
YHUCEABHOCTI CYAAIB LILOTO CYAY.

65 OaHax 11ei BApiaHT PO3TASIAY 1O TIEPILii iHCTaHIil ycix KopymuiFisux cripas B M. Kuei moB'sisanmii 3 pusikom
CYTTEBOTO YCKAAAHCHHSI CYAOYMHCTBA 3 OTASIAY Ha IIOTPeOY yHacTi y CyAOBHX IPOLICCAX CBIAKIB, IIEPEMilLICHHS
ITi ACyAHHX TOIL[O.
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Yy 3aKOHOTPOEKTI TAKOXK HeOOXiAHO BUSHAYUTH MiHIMAaAbHY KiABKICTb CYAAIB Bumoro antu-
KOPYIILIHOTO CyAy, IPH3HAYCHHS AKX OYAC YMOBOIO AASI IIOYATKY POOOTH LIOTO CYAY.

2.5. Peaaisanis mpunuumy incTaHIiitHOI OpraHisanil cysiB € OAHI€I0 3 rapaHTiil IPaBOCYAHOCTI
CYAOBUX pilreHb. K BoKe 3a3HaYaAOCh, 0cobi, sixa HPUTATYETHCS AO KPUMIHAABHOI BIATIOBIAQABHOCTI
3a BAMHCHHS KPUMIHAABHO KapaHOTO KOPYILIHOTO ALSHHS, Ma€ OyTH rapaHTOBaHHII HE TIABKH
aneAsLiHHUH, A€ H KaCAL[iMHUH reperasia ii cpaBy, 3 TOYKH 30Py OAHAKOBOTO 3aCTOCYBAHHS
npasa Ha BCi TepuTopii Ykpainu.

AAs 1boro B6aYa€eTHCA 32 AOLABHE yrBopenns y Kacanjiitnomy xpuminaasHomy cyai Bep-
xoBHOro Cyay BiATIOBIAHO A0 YacTuHH YeTBepToi cTarTi 37 3akony Ykpainn «IIpo cysoycrpii
icraryc cyAAiB» OKPEMOI CYyAOBOI AAATH 3 PO3IASIAY KOPYNIIHHUX CIIPAB, IO MAE ALSATH SIK CYA
KacaniitHol incTaHIii®.

2.6.Y KOHTEKCTi BUSHAYEHHS chsry MOBHOBaXXeHb BH1110ro aHTHKOPYILAHOrO CyAy IoTpebye
BUPIIIEHHS i TMTAHHS TOKAAACHHS Ha LIEH CYA POSIASIAY CITPAB PO aAMiHICTPATHBHI ITPABOIOPYIIEH-
HSI, TIOB I3aHi 3 KOpYIIIIi€I0 (rAaBa 13-A Kopexcy Yxpainu 1po apminicTparusHi IIPQ.BOIIOPYIIICHH}I).

Bipmosiano a0 Hopm Kopexcy Yipainu mpo apminicTparyBHi 1paBonopyIneHHs 3a3HavYeHa
KaTeropist CripaB pO3TASIAAETHCS CYAASIMU PAHOHHHUX, PAMOHHUX Y MiCTi, MiCbKHX YU MiCbKpafiOH-
HUX CYAIB (cTarTs 221), BIAOBiAHI pillleHHS MOXYTb 6yTH OCKapKeHi B aneAsLiHOMY TOPSAKY
AO aTeASIIIHHOTO CYAY (CTaTT;I 294). 3araAbHOBIAOMO, 1[0 aAMIHICTPATUBHI NPABONOPYIIEHHS
CTaHOBAJITB MEHIIy CYCIiAbHY HeGe3IeKy, HK 3AOUHMHH, 2 POSIASIA CIIPAB PO AAMiHICTPaTHBHI
IIPAaBOIOPYILCHHS, IIOB SI3HUX 3 KOPYIILIEIO, CAME CYAAMH BXE € AOCTATHBOIO TapaHTieio 3a6e3-
TIeYEHHS HE3AACKHOTO i HEYTIEPEASKEHOTO POSTASIAY BIATIOBIAHUX CIIPaB.

3a Takux OGCTABUH Ta BPAXOBYIOUM IPArMATHYHY CTOPOHY CTBOPEeHHs Buuioro antuxopymn-
LiFfHOTO CyAy (ﬁAeTbcx, 30KpeMa, PO AOAATKOBI TapaHTil AIIABHOCTI 1ILOTO cyAy) BbavaeThCs
3a AOLIABHE HE ePeOOTIKYBATH LICH CyA POSTASAOM CIPAB, IO CTAHOBASTH MCHILY CYCITIABHY
Hebeaneky. ToMy MPOMOHYEThCS 3AAMIINTH YHHHY CHCTEMY CYAOBUX IHCTAHLIH 3 POSTASIAY CIIPaB
PO aAMIHICTPATHBHI [IPABONOPYIICHHS, TOB A3aHNUX 3 KOPYIILI€IO, IO CYTi Ta IEPETASAY CYAOBHX
PpileHb, MPUAHATHUX Y LIIUX CITPABaX B aNEAALIITHOMY MOPSIAKY, a CaMe: y eIl iHCTaHIIii — MicIieBi
CYAH, & B AMIEAAIIIHOMY IHOPAAKY — BiATIOBiAHI aneASLIIHHI CyAH.

BoaHouac moTpibHO 3ayBakuTH, [0 He BCi IOCTAHOBH, BUHECEHI y CIIpaBax PO aAMiHicTpa-
THUBHE [IPABOIIOPYLICHHS, MOXKYTb OyTH IIPEAMETOM OCKAp>KCHHS B allCASILIIHOMY IIOPSAKY, &
AMIIIE Ti 3 HUX, SIKi MOXYTh 6yTI/I OCKap>KeHi Ha MIACTaBi YACTHHH APYIOi CTaTTi 294 Koaexcy
Vkpainu npo aAMiHICTpaTHBHI IIPaBONOPYILECHHS, YXBAACHHS SIKUX mepeabadeHe y crarti 284
uporo Koaexcy (came Takoro Bucnosky aiitimos Koncrutyuiitnuit Cya Yxpainu y Pimenni sig 31
6Gepesns 2015 poxy Ne 2-pn/2015). Lle noBHOIO MipoIo CTOCYETbCS i CIIpaB PO aAMiHiCTpaTHBHI
[PABOMOPYIICHHSI, IIOB S3aHi 3 KOPYIILIIEI0.

66 Taky cyAOBY IIaAaTy AOLIIABHO YTBOPUTH Y CKAAl OpieHTOBHO 14 — 15 cyaAiB, ypaxoByiouH, 1110 3riAHO 3
yHKTOM 3 yacTuHU AcB 11Ol crarti 31 KpuminaabHOro npouecyaabHoro kopekcy Ykpainu KpuMiHaAbHE
MPOBAAXKECHHS B KACAI[IHHOMY ITOPAAKY IIOAO 06BnHyBaquH;x Y BYNHEHHI KPUMiHAABHUX KOPYIIHHHUX
HPaBOIIOPYILEHb, BiAHECEHNX AO MiaCAiAHOCTI HarlionaAbHOro aHTHKOpYIILIIHOrO 610p0 Vipaiuu, 3piiicHio-
€ThCsI KOACTIAABHO CYAOM Y CKAAAL ceMu Tpodeciitnux cyaaiB. Ockiabku KiabkicTs mocap B Kpuminassaomy
kacanifinomy cyai Bepxosroro Cyay ckaapae 30 cyaais, 3 sikux S marotb 6yTi 06pasi o0 Beankoi nasarn,
IIOCTA€ ITUTAHHS PO GaKTHIHY MOXKAMUBICTD Y TBOPEHHS TAKOI CyAOBOI TaAaTH. BUpillleHHS 1[bOro MUTaHHS
MO>KAMBC IIASIXOM BHECCHHsI 3MiH A0 KpuminaabHOro npomecyaabHOro koaekcy Ykpaiu 3 TiM, abu 3McH-
LIMTH KIABKICTb CYAAIB Y KOACTIT AO 5, a TakoXK 36iAbIICHHS KiABKOCTI cyaAiB y KpuMiHaabHOMY KacatjifiHoMy
CYAL AO MAKCHMAABHO MOYXKAMBOI 3TipAHO 13 3akonoM Yipainu «IIpo cyaoycrpiit i craryc cyaai».
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Caip rakosx 3asnauut, o Koaexc Ykpainu npo apminicTparusHi npaBonopyieHHs B3a-
raal He mepeabadae KacariifHOTO OCKapKCHHS CYAOBHX PillICHb Y CIIPaBax PO aAMiHICTpaTHBHI
[PABOIMOPYIUECHHSI, B TOMY YMCAI i IIOB's3aHi 3 KOpyILIi€i0.

YV Toii ke yac BaXKAUBICTD AAS CYCIIABCTBA 3a3HAYEHOTO BHAY CIIPAB IIOASITAE B TOMY, IO
BipOMOCTI IIpo oc06y, SIKY TIPUTATHYTO AO AAMiHICTPATHBHOI BiAIIOBIAQABHOCTI 32 BYMHEHHS
I10B 13aHHX 3 KOPYIIL{i€I0 IPABOIOPYILCHD, BHOCUTHCS A0 EAMHOTO ACPXKABHOTO peecTpy 0cib, siki
BYMHMAM KOPYILiiHI a0 MOB’s13aHi 3 KOPYILi€w NpaBonopyiueHHs. 3akoHoM Ykpainu «IIpo
3armobiraHHs KOPYILII» He HCPCA6a‘-ICHO BUAYYEHHS 3 Peecrpy oci6, sKi 6yA1/1 BKAIOYEHI AO HBO-
o BHACAIAOK IIPUTSITHEHHSI AO AAMIHICTPaTHBHOI BIAIIOBIAAABHOCTI 32 BUMHCHHSI ITOB SI3aHUX 3
KOPYIILi€I0 IpaBoNopyLueHb (He3BaXalouu Ha Te, o 3rigHo 3i crarteio 39 Koaexcy Ykpainu npo
AAMIHICTPATHUBHI IPABOIOPYIIEHHS ocoba, siKa 6yAa MAAAHA AAMIHICTPATUBHOMY CTATHEHHIO 32
OyAb-sIKE AAMIHICTPATHBHE IIPAaBONOPYILCHHS, 31 CIIAMBOM OAHOTO POKY BBKAETHCS TAKO, 1O
HE 6yAa mAAQHA AAMIHICTPATUBHOMY CTSTHEHHIO).

Y cBOI0 Yepry, KacaLil HUII EPETASA CYAOBHX PillIcHb € AOAATKOBOIO IAPAHTI€I0 3aXUCTY MPaB i
cBOOOA AIOAMHH B CYAOBOMY ITOPSIAKY. 3TiAHO 8 ITyHKTOM 8 YacTiHHU Apyroi crarti 129 Koncruryuii
Ykpainu oaHi€lo i3 3acap CYAOUHHCTBA € 3abe3nevyeHHs IPaBa Ha ANEASIMHUH IEPETASIA CIIPABU
Ta y BUSHAYCHHX 3aKOHOM BHIIAAKAX — HA KacaliflHe OCKAP)KEHHs CYAOBOTO pimeHHs. Takwuit
KOHCTUTYIIMHUH IPUIIUC AAE MIACTABH, 32 YMOBU BU3HAYEHHS Y 3aKOHI, HAAATH MOXAUBICTDb
KACallifHOTO IIEPETASIAY CYAOBHUX PillleHb y CIIPAaBaX MPO AAMIHICTPATHUBHI IPABONOPYIIEHHS,
0B 53aHUX 3 KOPYIIL€O.

Tox, Y pasi BUBHAHHS 32 AOL[IABHE 3aIIPOBAAXKEHHS IIPABOBOIO iIHCTUTYTY KaCaliffHOTO I1€-
PETASIAY CYAOBHX PillIeHb y CIIPaBax PO MPaBOINOPYLICHHS, IOB S3aHHX i3 KOPYIILIEI0, IIEPErAsiA
Y KacariitHoMy IOPSAKY TAKHUX CYAOBHX PilllcHb AOL[IABHO IIEPEAATH A0 KoMIeTeHIil Bumoro
AHTHKOPYIILIHHOIO CYAY, CTBOPUBILH AASI I[bOTO ACKIABKA KOAETIH CYAAIB B ANeAsIIiiHIH maAari.
Taxuit miaxia 3a6e3rmeqnTs:

1) piBHOMPABHICTh CYAOMMHCTBA y CIIPABaX PO AAMIHICTPATHBHI IPaBOIIOPYILICHHS 3 IHIINMH
BUAAMH CyAOYMHCTBA B KOHTCKCTi AOTPHMAHHS 06OB SI3KOBOCTI CYAOBOTO OCKAPKEHHSI IIOCTAHOBH
PO HAKAAACHHSA AAMiHiCTPaTHBHOTO CTATHEHHS, AOACPKAHHS MPABHA ANEASIITHOTO IIEPETATAY
CMpaBH Ta KACALifHOTO MEPETASIAY CYAOBOTO PillleHHs;

2) MOXAMBICTb OBHOLI{HHOTO OCKap>KEHHs CYAOBHX PillieHb y CYCIIABHO BaXXAHMBIiil cdepi
60poTB6H i3 KOpyNLIi€I0;

3) peaAisanito AOAATKOBOI IAPAHTII CyAOBOTO 3aXUCTY AAS 0cobu, sika BAMHUAA apMiHicTpa-
THBHE NPABONOPYIICHHSI, [IOB SI3aHE 3 KOPYIILI€IO.

3 ypaxyBaHHsSM HABEACHOTO B OCHOBY 3aKOHONpoekTy «IIpo Bummit anTuxopymuifinmit
cya» MOdKe OyTH IIOKAQACHI ABI OpraHi3auniiiHi MoAeAi:

nepira — Buuit aHTHKOPYMIIIHII CYA CKAAAATHMETBCS 3 IIEBHOT KiABKOCTI TEPHTOPIaABHHX
CYAOBHX TTaAQT, SKi 3AIMCHIOIOTH MPAaBOCYAAS K CYAH TIEPIIOL iHCTAHIIiI, & TAKO)K BUKOHYIOTh
$YHKLiT CYAOBOTO KOHTPOAIO 32 AOTPUMAHHSM IIPaB, CBOOOA Ta iHTEpeciB 0ci6 y KpUMIHAABHOMY
HpOBaA)KCHHi), aTAKOXK 3 aTIEASIIMHOI ITAAATH 3 MiCI[E3HAXOAKEHHAM Y MiCTi Kuesi, sika 3aificHI0€
TIPAaBOCYAAS AIK CYA aTIEAAIIITHOT iIHCTAHIIiL. vy IIbOMY Pa3i MAKCHUMAaAbHY YHCEABHICTDb CYAAIB Bumoro
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AHTHKOPYIILIIHOTO CyAy IPOMOHYETHCA 3aKpinuT Ha piBHi 120 cyaaiB, a MiHiMaAbHY KiABKiCTH
CYAAIB, 32 YMOBH IIPUSHAYCHHSI SIKOI CYA PO3IOYMHAE POGOTY, Ha piBHi 80 cyaAiB;

Apyra — Bumuit aHTHKOPYIIIMHUIL CYA CKAAAATUMEThCS i3 CYAOBHX ITAAAT: AAATU CYAOBOTO
KOHTPOAIO (Ao CKAQAY SIKOI BXOAUTHMYTb AUIIE CAIAY CYAAI, sIKi l‘leC6yBaT1/lMyTb Y BIATIOBiAHHX
TEPUTOPIAABHUX OKPYTaX Ta BUKOHYBAaTUMYTh Ha BIAIIOBIAHIH TepuTOpii (1>yHKui10 CYAOBOTO
KOHTPOAIO 33 AOTPUMAHHAM IIpPaB, cBO0OOA Ta iHTepecin oci6 Y KpUMiHaABHOMY HPOBaA}KCHHi),
naaar (MaAaTH), o 3AICHIOBATHMY Tb IIPABOCYAASL SIK CYAU IIEPILO] iHCTAaHLT, aneAsILiHHO maAa-
TH, SIKa 3AICHIOE IPABOCYAAS SIK CYA ameAsinifinol incranuii. Bei masaru, kpim masaru cyaoBoro
KOHTPOAIO, TOCTIHO HCpC6yBaTKMyTb y micti Kuesi. 3a Takoi Moa€Al MAKCHMaAbHA YMCEABHICTD
CyAAiB Bumoro AHTUKOPYMIIMHOIO CYAy MOXE CTAHOBUTHU /5 CyAAIB, a MiHIMaAbHA KiABKICTh
IPUBHAYCHUX CYAAIB, HCOOXIAHA AASL TOYATKY HOTo poboTH, - 50 cyaAiB.

B 060x MopeAsX anmeAsifiHMIA HEPETASIA PillleHb Y KPUMIHAABHUX CIPaBaX, POSTASHYTHX
1O mepiriii iHcTaHil masaramu Buimoro aHTHKOPYMIIHHOrO CyAy, Ta yXBaA CAIAYHX CYAAIB
Bumoro antuxopynuifiHoro cyay 3aificHIOBaTUME aneAsIiiiHA MAAATA LIBOTO CYAY, KacaliiiHuix
Ke MIEPETAsIA BIAIIOBIAHUX pillleHb 3AificHIOBaTHME cyaoBa masara KacanifiHoro kpumiHaAbHOro
cyay Bepxosnoro Cyay.

Takox HOTPCGye BHPIlICHH IINTAHHS 1IOAO HaAiAeHHs BuIjoro aHTHKOPYNIIHHOTrO CyAy
MOBHOBAKEHHSAMM 3 KaCalliHHOTO PO3TASIAY CIIPaB IPO AAMIHICTPATHBHI IPaBONOPYIIEHHS,
I10B sI3aHi 3 KOPYIIL€EIO, [0 POSTASIHYTi 3araAbHUMH MiCLIEBUMH CYAAMU.

3. CrienniaAbHi BUMOTH A0 cyAAiB Buioro anTuxopynmiiinoro cyay

AAst BUSHaYeHHs KpUTEpiiB A0GOPY Ha mocaay cyaai Bumoro anTuxopynuiiinoro cyay
BUXIAHUMMU € KOHCTHTYI[ilHI TOAOXKEHH, SIKi BU3HAYAIOTh 3aTaAbHI BUMOTH AO CYAAIB B YKpaIHi
(‘iaCTI/IHa TPETS CTaTTi 127 KOHCTMTyui'i YKpa'iHH). Orxe, B 1IbOMY aCTIEKTi BA)KAMBO BU3HAYUTU
HIDKHIO MEXY BIKOBOTO IIEH3Y KAHAHMAATIB, MiHIMAABHHI CTaK ITPOdECiHOT AlsabHOCTI y cdepi
IIpaBa, HASBHICTb HAYKOBOTO CTYIICHS, PIBCHb KOMIICTCHTHOCTI i AOGPOYECHOCTI KAHANAATA, A
TaKOX 3alIPOBAAUTH AOAATKOBI KPUTEPIi, BUXOASYH i3 3HAYYIIOCTI IIOCAAU CYAAL LILOTO CYAY.
Pasom 3 TuM 3a6e3MedeHHS TOAITHYHOT HE3aAeKHOCTI, MiHiMi3a1is PH3HKiB CTOPOHHIX BIIAUBIB
Ha AIIABHICTB CyAy Ta 3a0e3IICYEHHS CYCIIABHOI AOBIPH AO HOBOYTBOPEHOIO CYAOBOTO OpPIaHy
BHMAraioTh BCTAHOBACHHS AOAATKOBHX AMCKBAAIQIKYIOUNX KPUTEPIIB AO MPETEHAECHTIB HA IO-
caAy cyAAl TOOTO YITKOrO BUBHAYCHH KOAA OCi0, SKi He MOXyTb IPETCHAYBATU Ha Lii IIOCAAH 32
06’ eKTMBHUMHU KPUTEPLIMHU.

3.1. 3ripno 3 yactuHOO TpeThoio cTarTi 127 Koncrurynil Yikpainu HIOKHS MeXka BiKOBOro
1ieH3y craHoBuTh 30 pokiB. 3 YPaxyBaHHSAM BHUKAAACHOI BHUILE TIPOTIO3HUIIil I[OAO BIAHECEHHS
AO KOMIIETEHIIiI BHIIOro aHTHKOPYMIIIAHOTO CyAy POSTASIAY CIIPaB Y IEpIIii, anmeAAI[ifHii, a
MOXXAMBO i B KacamifHil iHCTaHIIii Ta, 3BAKAI0YM HA CyCIliAbHE 3HAYEHHS CIIPaB, OB SI3aHUX i3
KOPYIILIi€l0, BOAIAETHCS 32 AOLIIABHE BCTAHOBUTH HIDKHIO MEKY BIKOBOTO LICH3Y IPETCHACHTA Y
35 poKiB, BUXOASYM 3 TAKUX MipKyBaHb:

1)s IIbOMY Billi IICUXOAOTIS AIOAUHH € TOBHICTIO CpOPMOBAHOIO, IO 3a6csncqye TMOBHOI[IHHE
ncuxo-$pisuyHe CIPUNHATTS HEIO PEAABHOCTI;

2) HUKHS MeXa BIKOBOTO 1LIeH3y IIOBUHHA 6ym BHIIOIO HIXK Y CYAAL MiCLIEBOTO CYAY, 3BaXKAIOYH
Ha BAKAHBICTD AAS CYCITIABCTBA POIASIAY CIIPAB, IIOB I3aHUX i3 KOPYIILIEI0, a TAKOXK HA T¢, 1[0 Ha
CYAAIO Bumoro AHTHKOPYIILIIFHOTO CYAY TOKAQAATUMYThCS 000B’A3KH i CYAAL mepIoi incTanmii,
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i cyaal aneasifinoi (kacauiitnoi) incranuii;
3) HIDKHS Me>Ka BIKOBOTO LieH3y TOBHHHA BU3HAYATHCA 3 YPAXYBAHHAM CYCHiABHOI BOKAMBOCTI
CTBOPEHHS OKPeMOT0 BHIIOT0 aHTHKOPYMIHOTO CyAy Ta 3HAYYIOCTI MPUIHATHX HUM pillleHb.

3.2. 3a xpuTepieM MiHIMAABHOTO CTaXY IIPOdeCiiiHOI AlsiAbHOCTI y cdepi mpasa A0 Bumoro
AHTUKOPYILIHHOTO CYAy MOKYTb AOOHPATHCs 0COOU — IPEACTABHUKY IIpaBHU4OI Ipodecii. Taknit
MiHIMaABHHIH CTa’K MO)KAUBO BUSHAYUTH Y 7 POKIB, AAXKE TAKOT'O TEPMiHY IIIAKOM AOCTATHBO AASL
Ha6yTT;1 npo¢ecifiHUX NPAaBHUYHUX HABUYOK K Y cdepi MaTepiaAbHOrO, TaK i MpOIeCyaAbHOTO
npasa. [ Ipu 1ibomy 3 orasay Ha BAXKAUBICTb BAACHE AKICHUX XapaKTEPUCTUK KAHAHAATA HA IOCAAY
cyaai Bumoro anTHKOpyILifiHOrO cyAy BOaYaeThCsI HEAOLLIABHIM BCTAHOBAKOBATH AOAATKOBI
$opMaAbHI BUMOTH, aAXKe, O-IIEPILE, AOCTYII AO IIOCAAH CYAAL Mae OyTH BIAKPUTHIT siKOMOTa
GiAbIIiit TPy IPEACTABHUKIB IpaBHUYOL Ipodecii, a mo-Apyre, crielika CyAOBHX IPOBAAXKEHbD
Y KOPYNLIHHUX CIPaBaX BU3HAYAE LiHHICTh IMPOKOTO KOAA CIIELiAAbHOCTEM, HAYKOBUX PE3YAD-
TaTiB Ta AOCBIAY B T2AY35IX IIPOLIECYaAbHOIO [PaBa, KOPIOPATHBHOIO NPaBa, GaHKIBCHKOTO IpaBa,
Y MUTaHHAX PYHKLIOHYBAHHS CYAIB ameAAiiiHOL, KacallifiHOI iHCTaHII, a TAKOXX 3HAHHS OCHOB
€KOHOMIYHOT'O MEHEAXKMEHTY, KOPIIOPATUBHOTIO YIIPABAIHHA.

3anpoBaasKeHHS CIIeliaAi3allii B CyAOBii CHCTEMI TAKOXK PO6I/ITb HeHOTpi6}mM BCTAHOBACHHS
npedepeHIIii AAs Ao6opy CYAAIB 3 YHCAQ AIIOUHMX CYAAIB 3araAbHOI IOPUCAUKIIIL TakuM >xe YHHOM
HEAOIIIAbHO BU3HAYATH CTAX HAYKOBOI p060T1/1, OCKIABKH Lieit KpUTEPiit cebe TOBHOIO Mipolo He
BHIIPABAAB CTOCOBHO OCi6 — HayKOBIIiB, 5Ki IIPALIOIOTh Y HAYKOBO-AOCAIAHUX YCTaHOBAX, B Op-
raHaxX ACP>KaBHOI BAAAU, OPTAHAX MICIICBOIO CAMOBPSAYBAHHS TOILO. JAHHATTS BUKAAAALIBKOIO
ALSIABHICTIO IIPOTATOM BH3HAYCHOIO Yacy HE MOXXE [APAHTYBATH, 110 0CO0A-HAYKOBELb B 3MO3i
BHKOHYBaTH 000B’13K1 cyAAl Bumjoro anTukopymnuiitnoro cyay. Tomy panionasbHo BecTi MOBY
PO CHCTEMATUYHE 3AIMCHEHHS HAYKOBUX AOCAIAXKEHB IMPOTATOM IEBHOTO MEPiOAy, IO AACTD
MO>KAMBICTb 33AYYUTH AO KOHKYPCY AKTUBHUX HAayKOBIIIB.

3.3. 3 MeTo10 320€3IeUeHHS TOAITHYHOT HE3aAC)KHOCTI Ta HENTPaAbHOCTI, MiHIMi3a1lil pUHKiB
CTOPOHHIX BIAMBIB Ha ALIABHICTD CyAy Ta 3abe3neyeHHs CYCMiABHOI AOBipH, Ha AOAATOK AO AMIC-
KBaAIQIKYIOUHX KPUTEPIiB, BUSHAYCHUX YACTHHAMH APYTOI0 — ITATOK cTaTTi 69 3akoHy YkpaiHu
«IIpo cypoycrpiii i craTyc cyaAiB>», Ha piBHI 3aKOHY IPOIIOHYETHCS BCTAHOBHTH, IO HE MOXYTh
IPETEHAYBATH Ha ITOCAAY CYAAL Buioro antukopymmiiiaoro cyay:

1) ocobu, siki € a6o Brpoaosx ocTanHix 10 pokis 6yau criiBpobiTHHKaMH (He3aA€KHO Bia TOCaAK)
opranis npoxyparypu, Cay»x6u Gesnexu Ykpainn, AepxxasHoro 610po poscaiaysans, Hanionassnoro
aHTHKOpyTitHOro 610po Ykpainu, HarionaasHoro arentcrsa YkpaiHu 3 TMTaHb BUSBACHHS, POSIIYKY
Ta yIPaBAIHHS aKTHBAMM, OACPYKAHUMH BiA KOPYIILIMHUX Ta iHIINX 3AOYHHIB, LIEHTPAABHOTIO OpPraHy
BUKOHABYOI BAAAH, IO 320¢311edye GOPMYBAHHS Ta PCaAi3aLifo ACP)KaBHOI IIOAATKOBOI ITOAITUKH Ta
AEPYKABHOI IOAITHKH y cdepi ACp)KABHOI MUTHOI CIIPaBH, OPraHiB BHYTPILIHIX CIIPaB, HALIIOHAABHOI
roainii, HarjionaabHOro areHTCTBa 3 MUTAHD 3arT0bIraHH; KOpPYTIIIii;

2) siiicbkoBi nocasosi ocobu 36poitnux Cua Ykpainu, AeprkaBHOI cAy>KOH CHIELIiAABHOTO 3B 513Ky
Ta 3aXUCTy iH(l)OpMaLlﬁ YKpaIHI/I Ta IHIIUX yTBOPEHHX BiATTOBIAHO AO 3aKOHIB BiliCBKOBUX (popMyBaHb,
KpiM BiﬁCbKOBOCAym6OBuiB CTPOKOBOI BiFICHKOBOL CAy>x<614, BiﬁCbKOBOCAyXGOBuiB, SAKI IPOXOAATD
BIlICbKOBY CAY>K0Y 32 IPH3OBOM IiA 9ac MObiAisaLil, Ha 0cOGAMBHIA IIEPiOA, BICBKOBOCAYKOOBLIB,
SIKI IIPOXOASTB BIHCBKOBY CAY>KOY 32 IPU3OBOM OCi6 OPILICPCBKOTO CKAAAY'

3) ocobu, BHeceHi A0 EAMHOTO ACP)KaBHOTO PEECTPY oci6, Ki BANHUAT KOPYIILiHHI 260 1oB A3aHi
3 KOPYIIL€IO IIPABONOPYILEHHS;
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4) ocobu, sikuM 3a60poHEHO 06IIMATH OCAA, IIOAO AKHX 3AIHCHIOETbCS OYUILCHHS BAAAU B
HOPSIAKY, BUSHadeHOMY 3akoHOM Ykpainu «IIpo ounienss Baaan>;

S) ocobwu, ski 6yAI/I uyaeHamu Brmol ksaaipikanifiHol komicii cyaais Yipainu a60 Bumoi paau
IOCTHULIIT AO Ha6paHH51 unHHOCTI 3akoHoM Ykpainu «IIpo BIAHOBACHHS AOBIPH AO CYAOBOI BAAAM B
Vipaini»;

6) ocobu, sii € uaenamu Buuioi KkBaAipikanifHol koMicii cyaais Yipainu, Bumoi pasu nmpaso-
cyaast abo Ipomaschkoi pasu Ao06podecHocTi (A0 3aBepILIEHHS CTPOKY IIPUBHAYEHHS 1M OOpaHHSL);

7) ocobu, sxi npoTsarom octaHHix 10 poki:

00ifIMaAU TOCAAU, BUSHAYEH] MATYHKTAMH <>, B>, KI», KA», KE», KE», K>, «3>,
«i» mynkry 1 yactunu nepmoi crarri 3 3akony Ykpainu «IIpo sanobiranms kopynuii» (xpim
cyaais Koncruryniiinoro Cyay Yipainu, inmux npodecifiHuX CyaAiB, HAPOAHMX 3aciAaTeAis i
IIPHCSDKHHUX);

06ifiMaAn ITOCAAM y CTATYTHUX OPTaHax IOAITHYHOI IapTii, KepiBHI Mocaan B 06AaCHUX,
MiCBKHUX, pAHOHHUX OPTaHi3allisX MOAITHYHOI MapTii Ta ii MEPBUHHUX OCEPEAKAX;

06ifIMaA TOCAAT Y CTATyTHUX OpPraHaX IPOMAaACHKUX OPraHisanlii, 33CHOBHUKAMMU SKHX 6yAI/I
YU € MOAITHYHI MapTil a6o OPraHU AEP>KABHOI BAAAH, TPOMAASHH YH IOPUAUYHI ocobu ACp>KaBH,
Bu3HaHoI BepxoBHoto Papoio YkpaiHu AeprkaBoio-arpecopoM; y Teacpaaioopratisarisx a6o mpo-
BalAepax MPOrpaMHOI MOCAYTH, 3aCHOBHUKAMHU abo YYaCHUKaMH (aKL[iOHCPaMI/I) Ha yCix piBHAX
AQHIIIOTa BOAOAIHHS KOPIIOPAaTHBHUMH IPaBAMU SKUX 6yAI/I $isnyi, ropuaIdHi ocobu KpaiHu,
Bu3HaHOI Bepxosroio Pasoro Yipainu aeprxasoro-arpecopom abo AEPKaBOIO-OKYTIAHTOM, abo
KiHLIEBUMU BUTOAOOAEPIKYBAYAMHU SKUX 6yA1/1 TaKi pisudni ocobu;

8) ocobu, sixi BIIPOAOBX ABOX POKIB AO IIOAAHHS 3a5IBU HA YYACTh Y KOHKYPCi 3HAXOAHAHUCS Y
TPYAOBHUX BIAHOCHHAX 3 TOAITHYHOIO IAPTi€l0;

9) ocobu, IKUX 6on PpaHillle 3BIAHEHO 3 ITOCAAM CYAAIL 3 MIACTAB, BUBHAYEHHX ITIAITYHKTOM 4
nyskry 16-1 Posaisy XV Koncrurynii Ykpaiau.

Takosx B6ayaeThcst HEOOXIAHMM ITOCTABUTHU ITUTAHHS LIOAO AuckBasidikanii mpereHACHTIB,
SIKi BIATIOBIAHO AO BUPOKY CYAY, 1[0 HaGpaB 3aKOHHOI CUAH, 6yAH rmo36aBacHi mpaBa 3afiMaTHCs
ALSABHICTIO, ITOB 13aHOIO 3 BUKOHAHHIM cl)yHKuiﬁ A€pXaBH, 260 06iiiMaTu HeBHi mocaau (KpiM
peaGiAiTOBaHHX oci6), HE3AAEXKHO BiA 3HATTS YM MTOTALIEHHS TAKOI CYAUMOCTI, Ta IPETEHAEHTIB,
SIKI MAAH CYAMMICTb 32 BUMHEHHSI YMHCHOTO 3AOYMHY, HE3AACKHO BiA 3HATTS UM IOTAIICHHS
TaKol CYAUMOCTI.

3.4. Ockiabku 3aAy4YEHHS iHO3EMIIiB, SIKi MAIOTh BUCOKY KBaAi<1)iKaui}o, Ha TIOCAAY CYAAL
Buijoro aHTHKOPYMIIIFHOrO CyAy MOXKE ITOKPALIUTH SKICTh IPABOCYAAS, IIPUBHECTU Kpalii
{HOSeMHI PaKTHKY i 326€3MEINTH BUILINI PIBEHB AOBIPH AO CYAY, IPOIIOHYETBCS HE3MOCCPEAHBO
nepeAGaunTH, 10 iHO3EeMHI TPOMAASHH Ta 0COOM 63 IPOMAASIHCTBA, SIKi BIATIOBIAQIOTb KPHTEPLsM,
BCTAHOBACHUM AASL CYAAIB BHIIOTo aHTHKOpYNIIAHOTO cyay, i mpoiman npoueaypy Ao6opy,
MOKYTb OyTH IIPU3HAYCH] CYAASIMH LIbOTO CYAY HIiCAsl HAOYTTS TPOMAASIHCTBA YKPAiHH.

3arasom, mpoueaypa A0060py KaHAMAATIB Ha mocaAy cyaAi Buuyoro anrukopynuiiinoro
cyay Mae Oy TH 30cepeAKeHa Ha BU3HAYCHHI AKICHIX XapaKTePHCTHK KAHAMAQTIB, OLliHFOBAHHi
iX KOMIIETEHTHOCTI i A0OpouecHOCTi. 3 TaKOl TOYKHM 30py POPMAABHI BUMOIH AO KAHAMAATIB
MaloTh OyTH 3BeACHI AO HEOOXiAHOTO MiHiMyMy. BOadaeTbes, o Takuii miaxis cnpusitume
3aAYYCHHIO IIHMPOKUX BEPCTB IIPEACTABHHUKIB IPaBHUYOI podecii AAS IIPOBEACHHS KOHKYPCY
Ha 3aMHATTA MOCAA CYAAIB Bumoro AQHTHUKOPYIIIIHHOTO CYAY.

67



AKTyaApHI BUKAMKH Y AlssapHOCTI BHimoro antukopymmifinoro cyay

3.5. OKpeMUM MUTAHHSM, IO MOKE OYTH POSTASIHYTO, € AOCTYII AO IOCaAU CYAAL Bumoro
AHTHKOPYILIAHOTO CyAy Oci6, sIKi He MaloTh IOPUANIHOI OCBITH, aA¢ BOAOAIIOTH KBaAiikanieo i
CIeL[iaABHUMH S3HAHHAMH B cepax GpiHAHCIB, KOPIIOPATHBHOTO YIIPABAIHHSA, 6aHKIBCHKOI CIIpaBH
TOMIO. 3riAHO 3 YACTUHOIO 4eTBEPTOIO CTaTTi 127 KOHCTI/ITyLlﬁ YKpaIHH AAST CYAAIB CTIEITiaAi30BaHUX
CYAIB 3aKOHOM MO>KYTb Oy TH BCTAaHOBAEHI IHIIi BUMOTH ILOAO OCBITH Ta CTaXy POPECIiHOT ALsAb-
HOCTI. 3aAY9ECHHS HCIOPHCTIB AASL pOOOTH B CYAl MOYKE MATH IICBHI IIEPEBAry 3 OTASAY Ha CIICLIUIKy
KPHMMiHaABHHX IIPOBAAXKCHD | HCOOXIAHICTD CIieljiaAbHHX 3HAHB | HABUYOK Y cdepax $piHAHCOBOTO
i 610A’)KETHOTO MEHEAKMEHTY, KOPIIOPATHBHOTO YIIPAaBAIHHS, MKHAPOAHNX QiHAHCIB TOIO.

3 iHworo 6OKy, BIAKPHTTS AOCTYITy AASL HEIOPUCTIB AO ITOCaAU cyAAl Bumoro antukopyn-
LiMHOTO CYAy MO)KE MATH II€BHI HETATUBHI HACAIAKH AASI CYAOBOI CUCTEMH, A TAKOX CTABUTHME
IHUTaHHSA KOHCTUTYLIMHOCTI TAKOTO ITIAXOAY; AAXKE IIPU3BEAE ITO CYTi AO YTBOPEHHS ABOX KAACIB
CYAAIB BCymeped KOHCTUTYLIIHIF BUMO3i EAUMHOTO CTAaTYCy AASL CYAAIB. AO TOTO X Taki cyaal He
3MOKYTb OYTH CYAASIMH-CAIAYHMH, HE MOXXYTb OYTH IIEPEBEACH] AO IHILHX CYAIB.

S0 BiAKPUTU AOCTYII AASI HEIOPHICTIB, TO MOXXAMBI ABA BapiaHTH: (1) BcranoBuTH MakcH-
MaAbHY KBOTY AASL CYAAIB, SIKi HE MAIOTb IOPUAMYHOI OCBIiTH, 3aIIPOBAAMBIIN BIATIOBIAHI oOMexXeHHs
Ha IX 3aAYYEHHS B SKOCTi CyAAIB-CAIAYHX a6o (2) 3aIIPOBAAMTH OKPEMMI iIHCTUTYT KBa3i-CYAAIB
(Hal‘IPP[KAaA, CYAOBHX acecopiB) 3 OKpeMUMH QYHKIIISIMH B CYyAOBOMY ITPOBAAJKEHHI.

4. CyTnicHi kpuTepii A0Gopy (piBeHb KOMIETEHTHOCTI, MOPaABHi SAKOCTI i A0OpOYeCcHiCTD)

4.1. Kanauaaru Ha ocaay cyaai Buimoro anTikopynuiiiHoro cyay, Aomymiesi sa popMasbHUME
KPHTEPisIMH BiKy Ta CTAXY p060'm y cdepi mpaBa MaroTh 6yT1/1 OLIiHEH] BIATIOBIAHO AO CYTHiCHUX
KPHTEPiiB KOMIIETEHTHOCT, Ao6p0qecnoc1‘i Ta 3AATHOCTI BIATIPABASTH NPaBOCyaAs Y Bumomy
AHTHKOPYMILIHHOMY CYAL

I'lpu oninIyi KAHAMAATIB CAiA BUXOAMTH 3:

1) Heo6xigHOCTI 3a6€311€UUTH CYCIABHY AOBIPY i BIEBHEHICTb y AOTPUMAHHI KaHAMAATAMH
Ha TI0CAaAY CYAAI Y BUTIAAKY MPU3HAYEHHS BUCOKHX CTAHAAPTIB IIPAaBOCYAAST;

2) TIEPEKOHAHHS Y TOMY, IIJ0 CYCITiAbHA AOBipa i BIEBHEHICTh MOXE 6yT14 3abe3medeHa TIAbKH
SIKIO CYAAL 1| KAHAMAQTH Ha ITOCAAY CYAAL AOTPUMYIOThCSI BUCOKMX ETUIHUX CTAHAAPTIB MOBEAIHKH
y cBOeMy mpodeciiiHoMy, POMAACBKOMY i IIPUBATHOMY >KHTTi;

3) HeobxipHOCTI 3a6e3mneenHs CYTHICHOI i TPOLIEAYPHOI CIIPABEAAMBOCTI IIPH OLiHIOBAHHI
KaHAMAQTIB Ha IIOCAAY CYAAL

BiamosiaHO KAIOYOBUMHU KPHUTEPisAMU OLiHIOBAHHS KaHAUAATIB HA IOCAAY CYAAL €: (1) pi-
BEHb PAaBHHYOI KOMIIETEHTHOCT]; (2) MOpaAbHi SIKOCTi, BKAIouatoun npodeciitny etuxy; (3)
AOOpPOYECHICTD.

5. ITpoueaypa A060py

5.1. Bianosiano a0 3axony Ypainu «IIpo cysoycrpiit i craryc cyaais» Bumnit anrukopyn-
LiFHUI CyA € OAHUM 3 ABOX I‘ICPCA6a‘{CHI/IX B HbOMY BHILHX CIICLIiaAi30BaHUX CYAIB. BiamoBisHo,
npoueaypa A06py CyAAIB TAKOTo CyAy Ma€ IAKOPATHCH 3araAbHUM IIPHHLUIIAM, IepeAGadecHUM
srapaHuM 3akoHOM. SIK HacAiAOK, poLieaypa A060py cyaai Bumioro antnxopynuifinoro cyay
nepeabadac ii 3AlficHeHHS Ha piBHI ABoX opraniB — Bumoi kBaaidikawifinoi komicii cyaais (BKKC)
ta Bumoi paau npaBocyaast. BianosiaHo ao crarri 93 3axony Ykpainu «IIpo cysoycrpiit i
craryc cyaAiB>» Buima kBaaidikanifina komicis cyaais Ykpainn (BKKQC) e ACP’KaBHUM OPraHOM
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CYAAIBCBKOTO BPSIAYBAHHS Y CUCTEMI IIPABOCYAAS TA EAUHMMH OPraHOM, KOMIIETEHTHHM IPOBO-
AUTH Ao6ip KaHAUAQTIB AAS TPU3HAYEHHS HA ITOCAAY CYAAL HPI/I 1IbOMY, B KOHTEKCTi MPOLIEAYPU
Ao6opy cyaais, BKKC Bucrymae B sikocti oprany, sxuii iHiniroe BiAGIp AASI 3aMilCHHS BAKAHTHHX
MI0CaA CYAAIB Ta IPOBOAUTD OIiHIOBAHHS BiATIOBIAHOCTI KAHAMAATIB BCTAHOBACHUM KPUTEPisM
i BuMoraMm, B TOM yac sk Buia papa mpaBocyaAs posrasaae moaaHi (PCKOMCHAOBaHi) BKKC
KaHAUAATYPHU CYAAIB Ta, B MEXAX HAAAHOI 1l KOMIIETEHIIII, 3BAIFICHIOE IX OCTATOYHE 3aTBEPAKCHHS
i BHOCUTb MOAQHHS IIPO MPU3HAYECHHS CYAAL

CyTTeBUM apryMEHTOM 1110A0 HeobxipHOCTI 36cpc>1<CHH51 BCTaHOBAEHOI CIIENiaABHOI IpOLie-
aypu e BusHauerHst BKKC aepkaBHUM OpraHOM CyAAIBCHKOTO BPSIAYBaHHI, AKHMI HA OCTIFHIH
OCHOBI Al€ y cuctemi npaBocyaast Ykpainu. HaBeacHe Mae po3BUTOK y BUSHAYCHHI 00csTy il
IOBHOBa>KCHb, AO TOAOBHHX 3 SIKUX Y KOHTCKCTI IIPOBEACHHS A0OOPY i IPH3HAYCHHS KAHAMAATIB
Ha [IOCAAM CYAAIB 32 CIICLIIAABHOIO TIPOLICAYPOIO MOTPIGHO BiAHECTH:

a) HPOBEACHHS AOOOPY KAHAMAQTIB AASI IIPUBHAYCHHSI HA IIOCAAY CYAAL, Y TOMY YHCAl opra-
Hi3allil0 MPOBEACHHS IIIOAO HUX CIIELIIAABHOI IIEPEBIPKH BIAIIOBIAHO AO 3aKOHY Ta IPUHHATTS
KBaAi(l)iKauiﬂHOFO icruty;

6) BHeceHHs A0 Bumoi PaAU IPaBOCYAAS PEKOMEHAAIIT IIPO IPH3HAYECHHSA KAHAHAATA Ha
TTOCAAY CYAAI;

B) 3aTBEPAKEHHS GOPMH i 3MICTY 3as1BU PO yIaCTh Y Ao6opi KaHAHAATIB Ha TIOCAAY CYAAIL,
AHKETH KAHAMAATA Ha ITOCAAY CYAAL TIOPSAAKY ITPOXOAXKEHHS CIIEIiaAbHOI IATOTOBKU KAaHAUAATIB
Ha ITOCAAY CYAAL, TOPAAKY CKAAACHHS iCTIUTY Ta METOAMKH OIiHIOBAHHS KAaHAUAATIB, TOAOXKCH-
HSI TIPO MPOBEACHHS KOHKYPCY Ha 3aMHATTA BAKAHTHOI ITOCAAM CYAAI, HOPAAKY Ta METOAOAOTIT
KBaAiDiKaLiFIHOTO OLiHIOBAHHS, ITIOPSIAKY GOPMYBAHHS i BEACHHS CYAAIBCBKOTO AOCBE (AOCbE
KaHAMAATA Ha TTOCAAY cyAAi) TOIIIO;

r) MIPOBEACHHS KBaAiquauiI?moro OLIIHIOBAHHS;

A) 3abe3neueHHs BeACHHS CYAAIBCBKOTO AOCBE, AOCHE KAHAHMAATA HA IIOCAAY CYAAL

Ho—Apyre, 3aIIPOBAAXKEHHS CHEL[iAABHUX OPTaHiB Ha MOCTIMHIN Y1 TUMYACOBiH OCHOBI AAS
3AlCHEHHS IPOLIeAYpH AOGOPY AASL CYAAIB BUIOTO aHTHKOPYILIIIHOIO CyAy CTAaBUTD IIUTAHHS
Bianmosignocti Koncrurynii Yrpainu, apxe Aa€ mACTaBY BU3HAYNTH BUIINIT aHTHKOPYIILHIIT
CyA B HACAIAOK crieniivyHOI MPOLEAYPH HOTr0 GOPMYyBaHHS «OCOOAHBHM CYAOM> B CEHCI OC-
TaHHbBOI YACTHUHHU cTaTTi 125 KOHCTHTyuﬁ YKpa'iHH, i CTaBUTHUME ITiA CYMHIB IIPUHIMITH EAUHOTO
CTaTyCy CYAAIB, HE3AAEKHOCTI CYAAIB Ta HCPCA69}{CHMX Kox—lcnxrryuie}o YKpa'l'Hu IIOBHOBA>KEHb
Bumoi paau mpaBocyaas.

Takum yrHOM, CTBOPEHHSI IHIIUX KOMICiH Y4 OPraHiB AAS IIPOBEACHHS AoGopy cyaAiB Bumgoro
AHTHKOPYIILIIFHOTO CyAY € HeaoniabHuM®. Biapm Toro, crarrero 81 3axony «IIpo cysoycrpiii i
CTaTyC CyAAIB>» BH3HAYEHO MOPSAOK IIPU3HAYEHHS HA ITOCAAY CYAAL BUIIOTO CrieliiaAi3oBaHOro
cyay i neit nopsiaok € saraapauM. OTxe, THTAHHS Ao60py cyaais Bumoro anTnkopynuifiHoro
cyay 1'10Tpi6H0 3AAMIIUTH B MeXax kommeTeHil Bumol kBaaipikarifinol komicii cyaais Yrpainm.

OCKiABKH AASI KAHAHAQTIB HA IIOCAAM CYAAIB BHIIIOro aHTHKOPYIIIIIFIHOTO CYAy IPOIIOHYETHCS
BU3HAYMTH B AKOCTI BUSHAYAABHMX KPUTEPIi IPAaBHUYOI KOMIIETEHTHOCTI, MOPAABHMX SIKOCTEH,
BKAIOYAIOUH IIPOJECifiHy €THKY, TA AoGpoqca—[ocri, ocobauBicTIO nponeaypu Ha piBai BKKC moske

67 Caip B3siTH AO yBarH, 110 IPoLIcAypa Aobopy, sanposaskena Jakonom Ykpainu «ITpo cyaoycrpiit i craryc
CYAAIB>, AHIIIE TIPOXOAHMTD anpo6auilo i IOKM 1[0 HEMAE MIACTAB CTBEPAIKYBATH PO ii HEAOCKOHAAICTD UM
HeeEeKTHBHICTS.
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cTaty 0cobanBa poab l"pomaAcsKoI paau AO6PO‘ICCHOCTL AAst BUBHAYECHHS PpiBHA BiATIOBiAHOCTI
KaHAMAATA LIUM KPUTEPisM IPaBHUYOI KOMIICTEHTHOCT], MOPAABHHX SAKOCTEH Ta A0OpOYecHOCT
I'pomaachka papa AOOPOUECHOCTI:

1) AOCAIAXYE 32 HASIBHOCTI ny6AiKaui'1' KaHAMAQTA Ha ITOCAAY CYAAL, HOTO €KCIIEPTHI BUCHO-
BKH, AHAAITHYHI MaTepiaau, Hy6Ai‘iHi IPOMOBH, CTaTTi, iHTepB’}o, HOro CyAOBi pilleHHs (ﬂKmo
KaHAHMAQT OyB i € CYAACIO) TOIIO;

2) OIUTYE i3 AOTPUMAHHAM YMOB KOHPIACHIIIHOCTI IIPEACTABHUKIB IOPHAUYHOI ITpodecii
(CyAAiB, AABOKATIB, HAYKOBIIiB, Tomo), SIKI MaAH 200 MaIOTh npo(l)eciﬁﬂi CTOCYHKH 3 KAHAUAATOM,
JKYPHAAICTIB 3 METOIO 06’€KTUBHOI OLIIHKU IIPAaBHUYOI KOMIIETEHTHOCTI KAHAUAQATA, HOTO A06po—
4ECHOCTI, IPUAATHOCTI AO BUKOHAHHS IOBHOBaXKEHD CYAAL Bumoro anruxopymnuiiinoro cyay;

3) AOCAIAXKYE Hy6Ai‘IHO AOCTYIIHY iH$OPMAIIiIO ITPO KAHAUAATA B 3acobax MacoBoi inopmariii;

4) AOCAIAXKYE AOKYMEHTH, TIOAAHI KAHAUAATOM Ta TIPOBOAUTD cniBGeciAy 3 KAHAMAATOM Ha
IIOCaAY CYAAL, HAAQIOMH HOMY MOKAHBICTb IIPOKOMEHTYBATH OyAb-5IKy HETaTHBHY iHpOpPMAIIi0
PO HbOTO, IO CTAAA BIAOMA PaAi.

Pesyabraru cBoei oninku IpomMaachka papa AOOPOUECHOCTI BUKAAAAE Y CBOEMY BHCHOBKY,
SIKHH € 0608 s13k0BUM Aast Bpaxysanas BKKC.

Apyrum AOAATKOBUM KPUTEPieEM MO>KE 6yTI/I BUKOPUCTAHHS «IOAirpada 3 METOI0 MATBEp-
AXKEHHS AOCTOBIPHOCTI BiAIIOBiA€H KaHAMAATA. TPCTiM MO>KAUBUM KPHUTEPIEM € MOHiTOPI/IHF
JKUTTS KAHAMAQTA, a HapaaAl — 1 cyaai Bumoro anTukopynuifinoro cyay.

Apyromo 0co6AUBICTIO IpOLIEAYpH AOGOPY Ma€ CTATH BIAKPUTICTH T IIPO30PICTh, BKAKYAKYN
HeBiakaapHe omybaikyBanHs 6yab-sikux pimers BKKC ta Ipomaacskoi pasu aAo6podecHocri,
OHAQMH TPAHCASILIIO BCIX Al Ta NPUHHATTS 6YA]>—$IKI/IX pileHp moA0 A060py Ta 3aAy9EHHs
CIIoCTepirayis BiA Mi>KHAPOAHUX OPraHi3alliil Ta IIOCOABCTB 3 IIPABOM BUCTYITy Ta BUCAOBACHHS
CBOET AYMKH.

6. ®inancosi ra MaTepiaAbHi rapaHTii HesasexxHocTi Buioro anTukopynuiitHoro cyay Ta
CYAAIB IIbOTO CyAY

6.1. 3a Koncruryuieo Ykpainu aepskasa 3abesneuye ¢iHAHCYBaHHS Ta HAACKHI YMOBH AASL
$yHKIIOHYBAaHHS CYALB i AlIABHOCTI CyAAiB. Y AepkaBHOMY 6roaxeTi VkpalHu OKpeMO BUSHAYAIOTBCS
BUAATKM HA YTPUMAHHS CYAIB 3 ypaxyBaHHAM pono3uniii Bumoi paau mpaBocyass (crarrsa 130).

3axon Yxpainn «IIpo cysoycrpiit i craryc cyaAiB» BCTaHOBUB, 110 GYHKIIT TOAOBHOTO PO3-
MOPSIAHMKA KOIITIB AepyKaBHOTrO GroaxeTy Ykpaiuu moao pinancoBoro 320€3MeUeHHS AITABHOCTI
CyaiB 3AiiicHIOOTH, 30Kpema, Bepxosunit Cyp — moao $inancosoro 3a0e3edeHHs HOT0 AiSABHO-
cri; AepkaBHa cyaoBa aaMiHicTpanis YkpalHu — moao GpiHaHCcOBOrO 3a0€3MeYeHHA AISABHOCTI
BCiX iHIMHMX CyAiB (‘{aCTI/IHa TPETS CTATTi 148). TakuM 9YHHOM, 3TIAHO 3 ITUM 3aKOHOM (byHKui'l'
TOAOBHOTO POSIIOPSIAHMKA KOWITIB Aep)KaBHOro GIOAKETY I0AO ¢inancosoro 3abe3medeHHS
aisiapHOCT] Brioro anTukopymiiitnoro cyay saificHioBarume AepkaBHa cya0Ba apMiHiCTpanis.
I'lpu npomy 3akoHoM nepcA6aquo, IO BUAATKH Ha YTPUMAHHs CYAiB y AepkaBHOMY 6roAKeTi
YkpaiHu BU3HAIAIOTHCS OKPEMHUM PSIAKOM 11040 Bepxosroro Cyay, a Takox y 11iAoMy 11040 are-
ASIIMHUX, MiCIIEBUX Ta BUIIMX CIEIiaAi30BaHUX CYAIB; BUAATKM BHIIMX CIIEIIiaAi30BaHUX CYAIB
(K i BHAATKH BCiX MiCIIEBUX Ta aNEASIIHUX CYAIB BCiX BUAIB Ta creniaAisaniil) BUSHAYAIOTHCA B
OKPEMOMY AOAATKY (wacTunu m’sTa Ta mocTa crarTi 148); cyar GiHAHCYIOTHCS 3TIAHO 3 KOIITOPH-
CaMH i IOMICAYHUMHU POSITHCAMH BUAATKIB, 3aTBEPAKEHUMH BIATIOBIAHO AO BUMOT 1150T0 3aKOHY
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(crarst 149). OaHak BUMOT AO 3aTBEpPAYKEHHS TAKUX KOIUTOPUCIB i posnucis 3aKoH He BUSHAYMB.

Biamosipaso a0 BroayxetHoro xopexcy YkpaiHu roAOBHHI PO3HOPIAHHK 6I0AKETHUX KO-
IITiB, CEPEA IHIIOTrO, OPraHi3oBye Ta 33,6631‘[6‘1)’6 Ha IIACTABI IIAQHY AISIABHOCTI Ta iHAMKATHMBHHX
IPOTHO3HUX [IOKa3HUKIB OI0AKCTY Ha HACTYIIHI 32 IIAQHOBUM ABa GI0ASKETHI IIEPIOAU CKAAAAHHS
HPOEKTY KOIITOPUCY Ta OI0AXKETHOTO samuty i mopae ix MinicrepcrBy ¢pinancis Yipainu; oTpumye
0rOAKCTHI TIPU3HAYCHHSI IIASIXOM IX 3aTBEPAXKCHHS Y 3aKOHI Ipo AeprkaBHuil Groaxer YKpainu;
npuiiMae PilICHHS OAO ACACTYBAHHSI IIOBHOBAXKCHb Ha BUKOHAHHS OI0AXKCTHOI IIPOrpaMH po3-
MOPSAHHKAMH OI0AXKETHHX KOIUTIB HUXKYOTO PiBHI Ta/ab0 OACpP)KYyBadaMu OI0AKCTHHX KOILTIB,
POSIIOAIASIE T2 AOBOAUTD AO HUX Y BCTAHOBACHOMY IOPSIAKY OOCATH GI0AKCTHUX aCHTHYBaHb;
3aTBEPAIKYE KOIITOPHCH PO3NOPSAHUKIB 6I0AKETHUX KOIITIB HHUXKYOTO piBHs (l‘IAaHI/l BHUKO-
PpHUCTaHHS OI0AKETHUX KOILTIB OAEPXKYBadiB OIOAXKETHUX KOIJJTiB), SIKIO 1HIIE HE HCPCA6a‘-ICHO
3aKOHOAABCTBOM; PO3pOOASIE Ta 3aTBEPAXKYE MACIIOPTH OIOAXKCTHUX IPOTPaM i CKAAAQ€ 3BiTH
PO iX BUKOHAHH; 3AIMCHIOE YIIPABAIHHS GI0ASKETHUMH KOLITAMH Y MEXKaX BCTAHOBACHHX HOMY
0r0AXKCTHUX [TOBHOBAKCHD, 3a0€3M1e4yI0un eeKTUBHE, PE3YABTATUBHE i [IIABOBE BUKOPUCTAHHS
OI0AKETHHX KOILTIB, OpraHisaliio Ta KOOPAMHALLI0 po60T14 PO3IOPAAHUKIB OI0AKETHUX KOILTIB
HIDKYOTO PiBHS Ta OAEPXKYBaYiB 6r0AKETHHX KOILTIB y 6IOA>KCTHOMy HpOLECi; 3AIMCHIOE BHY TPiIIHii
KOHTPOAB 32 B3STTSIM OHOAXKECTHUX 3060B > SI3aHb PO3IOPSIAHUKAMH OF0AKCTHUX KOLITIB HIXKYOTO
PIBHS T2 OACP>KyBadaMu GIOAXKCTHHX KOLITIB | BUTpadaHHM HUMHU OI0OAKETHHX KOIUTIB; 3a6e3medye
OpraHi3alliio Ta BEACHHS OyXraATepChbKOTO 0OAIKY, CKAAAQHHS Ta TOAAHHsI GIHAHCOBOI i GHOAXKETHOT
3BITHOCTI y OPSIAKY, BCTAHOBACHOMY 3aKOHOAABCTBOM; 3a6¢3I1e4y€ AOCTYITHICTb iHpopMaLil Ipo
OIOAKET BIATIOBIAHO AO 3aKOHOAQBCTBA Ta LIbOTO Koaexcy (CTaTTSI 22).

TaxuM YUHOM, 3AIHCHIOYH QYHKILI TOAOBHOTO PO3IOPSIAHUKA KOIITIB Aep)KaBHOTO HI0AXKETY
Ha yTpuMaHHs Buioro antuxopymnuiitHoro cyay, Aep>kaBHa CyAOBa aAMiHiCTpanis YKpalHu MaTHMe
neBHi piHAHCOBI BaXKEAl BIIAUBY Ha HOTO AISABHICTb. BUpileHHAM 1IbOro MUTAHHA € HAAIACHHS
Bumoro anTHKOpYNIIiiIHOIO CyAy CTaTyCOM FOAOBHOTO PO3MOPSIAHMKA KOWITiB Aep>KaBHOro
Groaxery YKpaiHu.

3 inmoro 60Ky, BHKOHAHHSI PYHKIIiFI TOAOBHOTO PO3IOPSIAHKKA 3yMOBAIOE HeobxipHiCTb 6€3-
[IOCEPEAHBOTO CIIAKYBAHHS 3 BIATIOBIAHMMH OpraHamMy $piHaHCOBOTO YIIPABAIHHS Ta OI0AXKECTHOTO
KOHTPOAIO (o Takox Oyae cyTTeBUM 32c000M BIIAMBY Ha AlsiAbHICTS Briioro anTukopymiiiiHoro
cyAy), 4 TAKOXX YTPUMAaHHS BIAIOBIAHOTO arapaTy MpaliBHUKIB.

Tox HaaiseHHs Buioro aHTHKOPYIIIIHOIO CYAY CTATYCOM FOAOBHOTO POSIOPSAHHKA KOIITIB
AeprxaBaoro 610axery YKpaiHu BUPIIMTb TpoOAeMy HEAOYICHHS BIAMBY A¢P>KABHOTO CYAOBOL
aaMiHicTpanii YKpaIHI/I Ha ALSIABHICTD IIbOTO CYAY, AA€ BIAKPUE MOKAMBOCTI AASI IHIIIUX 30BHILIHIX
BNAUBIB. SKkuil 3 mux PHBHKIB € 6iabII HeOE3MeYHNM, 3apas CIIPOrHO3YBaTH BaXKKO, X04a PUBHK
BIIAMBY OAHOTO OpraHy BOaYa€TbCsT MCHIIMM i GiABII KOHTPOABOBAHMM, HDK PH3HK BIIAUBY GaraTbox
opraHiB Ta iX IT0CAAOBHX ocib (MiHiCTCPCTBa ¢inancis Yrpainn, Kab6inery Misicrpis Yipainu,
Bepxosroi Paan Yipainu, if komiteris, HapopHHX AenyTariB Yipainn, Paxyrkosoi masaru TOMIO).

Sk Bxe 3asHavanocs, crarrero 149 3akony Ykpainu «IIpo cyaoycTpiii i cTaryc cyaaiB>»
BCTAaHOBACHO GiHAHCYBaHHS CYAIB 3TiAHO 3 KOIITOPHCAMH i I[OMICIYHUMU PO3MHCAMHU BUAATKIB,
SIKi MalOTh 6yT14 3aTBEPAJKEHI BIATIOBIAHO AO BUMOT I1bOTO 33.KOHy. 3a Takux o6CcTaBUH, PaxoBy-
04 HABCACHE BUIIE, BOAYAETHCS 32 AOLIABHE CKOPHMCTATHCS LM 3aKOHOAABYNM IOAOXKCHHSIM i
BCTaHOBHTH y 3aKOHI AOCTaTHi 3aI001KHUKH Ta rapaHTii AAs Buioro anTHKopynuifiHOro cyay
I[OAO BU3HAYEHHS BUAATKIB Ha FIOTO yTPUMaHHs Ta 3aTBEPAKEHHA HOMY KOIITOPHUCY i I[OMiCAYHUX
posnnciB BUAATKIB (10Ck Ha KINTAAT 30608 13aHHs AcpkaBHOI CyA0BOI aAMiHicTpanii Ykpainu npu
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$opMyBaHHS GI0AKETHHX 3aIIUTIB BKAIOYATH AO S3aIIUTY B IOBHOMY 00cs3i nponosuuii Buioro
AHTHKOPYILIFHOTO CYAY, HEAONYILCHHS CKOPOYCHHS OOIPYHTOBAHUX NPOIO3HUILL 1{bOTO CYAY
nip gac cGopMyBaHHs NPOEKTy AepKaBHOTO 010AXeTy YKpAlHHU, HCAOIYICHHS KOPHUIYBAHHS
AeprKaBHOIO CYAOBOIO aAMiHICTpallielo YKpaiHH MPOEKTY KOIITOPHCY i IOMICAYHUX PO3ITHCIB,
noaaHux Bumum AQHTUKOPYMIIIHHUM CYAOM, IiA Yac ix SaTBCpAX(CHHSI).

6.2. 3axon Yipainn «ITpo cypsoycrpiii i craryc cysAiB» BU3HAYAE, 1110 CYAAIBCbKA BHHATOPOAQA
PETYAIOETBCSI LM 3AKOHOM Ta HE MOYKE BUSHAYATHCSI IHINMMH HOPMATHBHO-IIPABOBUMHM AKTAMH
(vacTuna nepma crarri 135).

Biarak, HasBanuil 3aKOH He AOITYCKAE MOKAMBOCTI BUSHAYCHHS IHIIMM 3aKOHOM ocobAu-
BoOCTell piHaHCOBOrO 3a6e3neyeHHs eBHOI KaTeropii CyAAiB 3 OrAsIAy Ha XapakTep ix 060B>53KiB.

Haspanuit 3akoH Takox nepcA6aqae 6a3oBuit PO3Mip I0CAAOBOIO OKAAAY CYAAL MicIIEBOTO
cyay 30 poXXUTKOBHUX MiHIMYMiB AASI TPALIE3AATHUX ocib, PO3Mip SKOTo BCTAHOBACHO Ha 1 ciuns
KaACHAAPHOTO POKY, CYAAL aNeASIIITHOTO CyAY, BUIIIOTO CIieliaaisoBaHOro cyay SO mpoXXHTKOBUX
MiHIMYMIB AAS TIPal[e3AATHUX oci6, PO3Mip SKOro BCTAHOBACHO Ha 1 CiYHS KaACHAAPHOTO POKY,
cyaai Bepxosroro Cyay 75 mposkuTKOBHX MiHIMYMIB AAS IIPAII€3AATHHX ocib6, po3Mip sKOro
BCTaHOBACHO Ha | CiYHS KaACHAAPHOTO POKY (wactuma TPETS CTaTTi 135).

Tox 3a piBHeM rpomoBoro 3abesnedeHHs cyaal Bumoro antukopymnuiiinoro cyay 3akonom
Ykpainu «Ipo cyaoycrpiii i craTyc cysAiB» MPHPIBHIOIOTHCS AO CYAAIB AIEASIIIIHUX CYAIB.

I'Ipote Takuii mipXi He BpaxoBye Micil Bumoro aHTukopymniiiiHoro cyAy y mpoTuaii kopyrmii.

Esporneiicbkoro xaprieio 1po 3akon «IIpo craryc cyaais» (1998 p.) nepeabaueo, mo pisens
BUHATOPOA, 1110 BUIAAYYETHCSI CYAASIM 32 BUKOHAHHS iX TPOQeciiiHux 0608 > 13KiB, MOBUHEH Gy TH
TaknM, 106 3aXMCTUTH IX BiA THCKY, IO MOXeE CIPHYMHUTH BIIAUB Ha iX pilieHHs a6o B3araai
MOBEAIHKY CYAAIB 1 TAKMM YMHOM BIAMHYTH Ha IXHIO HE3AACKHICTD Ta HeylepeakeHicTs. Buna-
ropoaa Moxe GyTH Pi3HOI0: 32A€KHO BiA CTaXy poboTH, XapakTepy 060B > SI3KiB, BAKOHAHHS SIKUX
IIOKAQAEHO HA CYAAIB Y IX npo(l)cciﬁniﬁ SIKOCTI, T2 BiA BA)KAHBOCTI 000B > A3KiB, 110 TTOKAAAAIOTHCS
Ha HUX, OL|iHIOBaTHCs 1i GaKTOpH MOBUHHI BiaBepTO i BiakpuTo (maparpadu 6.116.2).

3 orasiAy Ha BUKAQACHE Ta 3BXKAIOYH HA PIBEHb BiAIIOBIAAABHOCTI IIEPEA, CYCITIABCTBOM CYAAIB
Buioro anTukopyniiiiHOro cyay, Ki posrasAaTUMYyTh Ha6iAbII MacIITabHi KOPYILIHHI 3A04H-
HM, BYNHEHHI BICOKOIIOCAAOBLISIMU, GEPYYU AO YBATH PUBHKU HECAHKLIOHOBAHUX BIIAHBIB, 5K
3 LIUM I10B s13aHi, PO3Mip CYAAIBCHKOI BUHATOPOAU CYAAIB Buoro antukopynuifiHoro cyay mMae
OyTH CYTTEBO 36iAbLICHMUIA.

3a iHIIMX yMOB, 3 OAHOTO 601<y, nocaaa cyaai Bumoro antuxopynuiiinoro cyay He 6yae
HPI/IBa6AI/XBOIO 4EpPE3 BIACYTHICTh HAACKHHUX CTUMYAIB Ta HASIBHICTh BEAUKOI KiABKOCTi PU3HUKIB,
Y NOPIBHAHHI, HATIPUKAAA, i3 p0601'0}0 Ha II0CaAl CyaAl ameasifinoro cyay. 3 inuroro 601<y,
BPaXOBYIOYM MacIiTabu KOPYNUIFHUX 3AOBKUBaHb, SIKi OyAyTh IpeAMeTOM po3rasiay Buoro
AHTUKOPYIIIHHOTIO CYAY, iICHyBaTUME BUCOKUE PU3UK BIIAMBY HA CYAAIO, Y TOMY YHCAI ITPOIO3HLi1
HENPaBOMiPHOI BUTOAU AASL CYAAIL 260 4AeHiB Horo cimMi.

TaxuM YMHOM, IPONIOHYEThCs BUSHAYUTH Y 3aKOHI 11p0 Briyuit anTHKOpyIIiiiHMIA cyA piBeHD
BHMHATOPOAH CYAAIB BHUIOro aHTHKOpPYHLIHHOTO CyAy i IPH LIBOMY MAaKCHMaABHO HabGAMSHTH
ioro A0 piBHs BHHAropoau cyasis Bepxosrnoro Cyay, Hanprkaap , BCTAHOBHBIIN BUHATOPOAY Y
poamipi 65 MPOKMTKOBUX MiHIMyMiB AAS TIPAI[€3AATHHUX ocib, PO3Mip SKOro BCTAHOBACHO Ha 1
CiYHS KAACHAAPHOTO POKY.

Ipu ypomy BbadaeTbest AouisbHuM 36epertu nepeabadeni 3axonom Yipainu «IIpo cyaoycrpiit
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icraryc cyaAiB>» po3Mipu AomAar 3a po6oTy Ha aAMiHICTPATUBHHX [OCAAAX, 32 HAYKOBHIA CTYIIiHb,
3a po6oTy, sKa ImepeaGaIac AOCTYII AO ACP>KABHOI TAEMHHLI, 32 BUCAYTY POKIB.

Kpim Toro, BpaxoBymouw, 10 BiAloBigAHO A0 3akony Ykpainu «IIpo cypoycrpiii i craryc
CYAAIB>» piBEHb OIIAATH CYAAIB ANEASIIIMHHIX CYAIB BUILIMI, HIX Y CYAAIB MiCLIEBUX CYAIB 3 OTASIAY
Ha XapakTep ix 060B’513KiB, AAS cyaaiB ameasniitnol masaru Buimoro aHTHKOpPYNIiHOTO CyAy
HCPCAGa‘{aeTbCH BCTAaHOBUTU HaGaBKy y po3mipi 5 BIACOTKIB Bi OKAaAy.

Y Toii xe yac BOAYAETHCS AOTTYHUM BIAMOBUTHCS Bia IepeAbadeHOro 3akoHOM YKpalHH
«IIpo cyaoycTpiii i cTaTyc CyaAiB>» MAXOAY IOAO 3aCTOCYBaHHS PerioHaAbHUX KoedillieHTiB A0
6asoBoro PO3Mipy IIOCAAOBOTO OKAAAY, SIKi BUSHAYEH] 3AA€KHO BiA KiABKOCTi HACEACHHS BIATIOBIA-
HOT'O HACEAEHOTO ITYHKTY (apxe y pasi cTBOpeHHsA y CTpyKTypi Buioro antuxopymnuiiinoro cyay
TEPUTOPIaABHHX IAAAT, HABAHTAKCHHS HA CYAAIB LIMX MaAaT He OYAC OB SI3aHO i3 YHCEABHICTIO
HACEAECHHSI HACEACHOTO ITyHKTY, B IKOMY IPAIIOBATHME CYAA}I).

Y pasi oGpaHH;I MOAEAIL 32 SIKOIO B PETiOHAX NMPAI[IOBATUMYTh AUIIE CAiAdi cypAl Bumoro
AHTUKOPYIIHHOTO CyAY, MOXe 6yrn POSTASHYTO MUTAHHS BCTAHOBACHHS HAADABKU AAS TAKHX
CyAAiB y poaMmipi 5 BiacoTkis. Lle ctumyatoBarume cyaais oGHpaTHCﬂ CAIAYMMU CYAASIMU AASL
poboru B perioHax.

6.3. 3riaHo i3 crarrero 138 3akony Ykpainu «IIpo cypoycrpiil i craryc cyaaiB» micas
IPUBHAYCHHS Ha OCAAY CYAASL, SIKUH HOTPeOye MOAINIICHHS XUTAOBUX YMOB, 3a0¢3MeTy€ThCs
CAY>KOOBHM >KUTAOM 32 MiCIIeM 3HAXOAJKCHHS CyAy OPTaHAMH MiCLIEBOTO CAMOBPSIAYBAHHS B
nopsiaKy, BusHasenomy Kabinerom Minictpis Ypainn.

Ha niacrasi niel Hopmu Mae, B mepiry 4epry, BUPIIyBaTHUCS TUTAHHA THMYACOBOTO SKHTAO-
BOTO 3a0€3IICICHHS CyAAIB BHIOTO aHTHKOPYNILIIHOTO CyAy, SIKi IPAIOBATUMYTh B PETiOHAX
(nesaaexHo Bip 06panoi Moaeal cTpykTypH Buioro antukopymuiitHoro cyay).

3 MeTor0 MiHiMi3awil KOPYINLIiHHUI PU3HKIB, OB’ SI3aHUX i3 BUPIilIEHHAM MUTaHb )KUTAOBOTO
3abe3mneueHHsA CYAAIB, AOILIIABHO HCPCAG&‘{I/ITH 3aKOHOAABYY 3a6op0Hy Ha MOXXAUBICTb 3MIHU
crarycy CAy>K60BOF0 JKUTAQ AAST CyAAiB Bumoro AQHTUKOPYMIIIHHOTO CYAY i BUKAIOUEHHS KUAUX
IPUMILIICHD, 110 HAAAKTBCA CYAASIM BHILOrO aHTUKOPYNLIAHOTO cyAy Ha Yac nepeOyBaHHS Ha
ocaal, 3 gncaa cayx6osux. Takuii miaxia BOAYA€ThCS AKTYaABHHM Liie I TOMY, 1O, SK 3a3HAYaA0Ch
BUIIIE, Y 3AKOHOITPOEKTI PO Bumni AHTUKOPYILIIFHUH CyA IPOIOHYETHC nepeA6alan porartiro
CYAAIB TEpUTOPiaAbHUX rmaAar/cAipdux CYAAIB Bumoro AHTUKOPYIIIHHOTO CYAY (3aAc>KHO BiA
06panoi Moaeai).

Boanouac npu BupineHHi MUTaHHS XUTAOBUX rapaHTiii cyaAiB Bumoro anTukopymuiiinoro
CyAy HEOOXIAHO OyAe OpiEHTYBaTHCS Ha IIOPSAOK 3a0€3IICYCHHS CYAAIB CAYKOOBHM SKUTAOM, 1110
6yAc 3aTBEPAKEHUI Kabinerom MiHiCTpiB YKpa'l'HH, 3 THUM, 00 PEryAIOBaHHS IIbOTO MUTAHHS
y 3axoni Ykpainu «IIpo Buuimit anTuxopyniiiiausi cya» He 3BY>KyBaAO aHAAOTIUHI rapaHTil,
HaaaHi 3a 3akoHoM Yipainu «ITpo cysoycrpiit i craryc cyaais».

7. AoaaTkoBi rapanTii 6e3nexn cyaAiB Buioro anTukopynuiiiHoro cyay Ta 4AeHis ix cimeit

7.1. 3axonom Ykpainu «IIpo cyaoycTpiii i craTyc cyaaiB» BCTAaHOBAGHO 3araAbHi AAs BCIX

Tax, 3a uM 3aKOHOM CYAAL YACHHM IXHIX ciMell Ta IXHE MaiHO HCPCGYBQ.K)T}; IiA 0COOAUBUM
3axucToM Aepxkanu; CaykOa CyAOBOI OXOPOHH, OPraHU MPABONOPSIAKY 30008 sI3aHi BKUBaTH
HeOOXiAHUX 3aX0AIB AAs 3abe3meueHHs Oe3nexu CYAAI YA€HIB HOrO CiM’i, 36CPC>KCHH}I IXHBOTO
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MaiiHa, AKIIO BiA CYAAl HAAIHAE BIATIOBIAHA 3a51Ba; BYUMHEH] Y 3B’5[31<y 31 CAy>K6013010 AISIABHICTIO
CYAAL TOCATaHHSA Ha FIOTO JKUTTA i SAOPOB’ﬂ, 3HUIIEHHS YH MTOIIKOAXKEHHS HOTo MaiiHa, ITorposa
BOMBCTBOM, HACHABCTBOM YH MOIIKOAKCHHSIM MaifHa CyAAlL, 06pasa 41 HAKACII Ha HHOTO, 3 TAKOXK
IOCSTaHHS Ha KUTTA i 3AOPOB 31 YACHIB f1oro ciM’i (6aTbKiB, APY)KHHH, 40AOBIKa, AiTeil), morposa im
BOUBCTBOM, ITOIMIKOAKCHHSIM MafiHa MalOTh HACAIAKOM BiATIOBiAQ ABHICTb, YCTaHOBAEHY 3aKOHOM;
CYAAS Ma€ TIpaBo Ha 3a0e3NedcHHS 3acobaMu 3aXHCTY, sKi oMy HapalThcs Cayx6010 cyA0BOT
OXOPOHH, YTBOPEHOIO BiATIOBIAHO A0 1boro 3akony (ctartst 140).

TuMYacoBO, Ha MEPiOA AO MOYATKY BUKOHAHHS B IIOBHOMY 00cs3i moBHOBaskeHb CAyx0u
CYAOBOI OXOPOHH, IATPUMAHHS IPOMAACBKOTO IOPSIAKY B CYAl, IPUITHHEHHS NPOSIBIiB HEIOBArH
AO CYAY, 2 TAKOXX OXOPOHY HPUMIILIEHb CYAY, OPIaHiB Ta YCTAHOB CUCTEMHU IPABOCYAAS, BUKOHAH-
HsI (bym(uiﬂ I0AO AEP>KaBHOTO 3abesreyeHHA 0coOUCTOI besmexu CYAAIB Ta YA€HIB ixHiX cimei,
IpaLiBHUKIB CyAY, 3a0e31eucHH 6€3IeKN yYaCHHUKIB CYAOBOTO IPOLIECY SAICHIOETBCS MAPO3AIL-
samu Harjionaasol moainii Yipainu ta Harjionaassol reapaii Yipainu (l‘[yHKT 39 posaiay XII
«IIpukinnesi Ta nepexiAHi MOAOXKEHHS » ).

IeBHi rapaHTii 0cobuCTOI Gesnexu cyaAiB i yaeHIB Ix cimeil nepeabaycHi it 3akonoM YkpaiHu
«IIpo AeprkaBHMIT 3aXHCT MPAIIBHUKIB CYAY 1 IPAaBOOXOPOHHUX OpraHis». OpHak 3ae6iabIIOro
BH3HAYCHI y HhOMY IapaHTil CTOCYIOTHCS He 3amo0iraHHs BUAAKAM 3arposu besmeri cyaal, a
pearyBaHHs Ha peaAbHi 3arposi.

Tox, BUXOASYH i3 3aBAAHB, AKi CTOATD nepea, Bumum AHTHKOPYILIHHUM CYAOM, Ta PU3HKIB,
I10B s3aHUX i3 POSTASIAOM CIIPAB IIPO KOPYIILIii0, BUSHAYEH] Y HA3BAHOMY 3aKOHi rapaHTil Oesmexu
CYAAIB MO>KYTb BUSIBUTHCS HEAOCTATHIMU AASL yOeanedeH S cyaaiB Buioro antukopynuiiisoro cyay.

Tomy 51K AOAATKOBI 3ax0AM 3abeaneucHus 6esnexn cyasis Bumoro anTukopynuiitaoro cyay
MOXKYTb OyTH PO3IASIHYTi:

1) rapanTii $pisHIHOrO 3aXUCTY CYAAIB Ta YACHIB iX cimeii:

- ocHaeHHs cAy>K60Bux npumimens Cyay (y ToMy 4ucAi cAy>K60BUX IpUMiLIEHb B perioHax)
BCiMa HEOOXIAHUMM CYYacHUMH 3aX0AaMH 6€3IIeKN;

- YPAXOBYOUYH MOKAHBOCTI ACPKaBHOTO BI0AXKETY — 3a0€3ICYCHHS KOKHOTO CYAAL 0cOOHCTON0
OXOPOHOIO 260 Aume CYAAIB, 5IKi PO3IASIAATUMYTh 0cobAuBO PE30HAHCHI CIIpaBy;

- OCHAIIICHHSI IPHBATHOTO YH CAY)KOOBOIO )XHTAA CYAAL OXOPOHHOI0 CUTHAAI3ALIIEIO T KHOII-
KaMHU TPUBOXKHOI CUTHAAIZALIT AASL EKCTPEHOTO BUKAUKY ITOAILLil;

- 3a6€e3IeYeHHS KOKHOTO CyAAl Ta 4AeHIB Horo ciM’T NEPCOHAABHUM MOOIABHUM MIPUCTPOEM
TPUBOXKHOI CUTHAAI3ALLiT;

2) BCTAHOBACHHS AATOPHTMY OLIEPATUBHOTO Y3IOAXKEHOTO PearyBaHHs IPaBOOXOPOHHUX Op-
ranis Ha GaxTy 260 Oyab-sKy iHPOPMALIiIO, IO CBIATMTHMYTh PO MOXKAUBY 3arposy Cyaal. Y pasi
HAAXOAXKEHHS BiA cyaAl 260 iHmux oci6 BiamoBisHoT indopmanii (y Tomy 4ncai ycHoro xapakrepy)
Cay»x6a cyA0BOT OXOPOHH Ta IPABOOXOPOHHI OPraHH MAOTh 320€3MICINTH OTICPATUBHE PEaryBaHHS;

3) 3abe3medeHHs CYAAIB Ta YAEHIB iX CiMell 3aXUIEHUMHU BiA CTOPOHHBOTO MPOCAYXOBYBaHH
3aco0baMH 3B I3KY;

4) THMYacOBe po3MilleHHs YACHIB ciM'i Y MicLsix, 1o 3abesnedyioTs Gesnexy, y pasi Biamo-
BIAHMX 3arpoa.
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8. Anmapar Buijoro aHTHKOpPYIIiiiHOTO CyAy

8.1. 3ripno i3 3akoHom Ykpainu «ITpo cyaoycTpiil i craryc cyasiB» opraHisariiiHe 3abes-
TECYCHHS poﬁo-m CYAY 3AIMCHIOE HOTO amapar, AKUI 0YOAIOE KEPIBHUK arapaTy (qacrnﬂa nepiua
crarti 155). Llum 3aKoHOM TaKo’ BU3HAYEHO, 110 TIOAOKEHHS PO anapar CyAy po3poOAseThCs
Ha ITIACTaBi 3aTBEPAIKEHOTO ACP>KaBHOIO CYAOBOIO AAMIHICTpAIi€l0 YKpPAIHH 32 IIOTOASKEHHSM i3
Buijo10 pas0r IpaBOCyAAs TUIIOBOTO IIOAOKEHHSI IIPO allapaT CYAy Ta 3aTBEPAXKYETHCS 300paMu
CYAAIB BiATIOBIAHOTO CYAY (nyHKT 12 yacTunu nepmoi crarti 152, yacTuna Apyra crarTi 155),
a CTPYKTYypa i IITaTHA YHCEABHICTh aMapaTy BUIOTO CIICIiaAi30BAHOTO CYAY 3aTBEPAXKYIOThC
Aep>KkaBHOIO CYAOBOIO AAMIHICTpALIi€I0 32 IIOTOAKCHHSAM i3 TOAOBOIO CYAY B MEKaX BHAATKIB Ha
YTPUMAHHS BiATIOBIAHOTO CYAY (wacTuna cboma crarti 155). Aas amapary x Bepxosnoro Cyay
3aK0HOM IepeabadeHO 0COOAUBOCTI — OAOKEHHS [IPO AMApaT, CTPYKTYPa i ITATHUIT PO3IHC
anapary Bepxosnoro Cyay sareppxytorscst ITaenymom Bepxosroro Cyay 3a noaanusim foaosu
Bepxosuoro Cyay (crarrs 156). OueBuaHO, TaKMH MAXIA 3YMOBACHHI THM, 11j0 3aKOHOM Bepxos-
Hutt Cya BU3HAYCHO TOAOBHUM PO3IHOPIAHHUKOM KOWITIB AepykaBHOTO GroaXeTy YKpaiHH I0AO
dinancosoro sabesneuenns Horo AisapHocTi (dacTuna Tpets crarti 148).

Tox Y pasi mATpUMKHM TO3HIT I0AO HaAIACHHS Buioro anTHKopymuifiHoOro cyay crarycom
TOAOBHOTO PO3IIOPsAHHKA KowTiB AepxaBHOro 6roaxery YkpaiHu BOAYAETHCA AOLIIABHUM IIE-
PpeAGaYUTH Y 3aKOHOIIPOEKTI, IO IOAOKEHHS PO aIapart, CTPYKTYpa i ITATHHI PO3IIHC anapary
Bu11j0ro aHTHKOPYIIIIHOTO CYAy 3aTBEPAXKYIOTHCS 300PAMH CYAAIB LIBOTO CYAY.

Taxuit caMuii AXiA 3 METOIO CTBOPEHHS AOAATKOBHUX TAPAHTIH HE3AAECXKHOCTI Bumoro an-
TUKOPYMLIHOTO CyAy 1 MiHiMi3allil BIIAUBIB Ha HOTO AISABHICTb MOXE 6yTn 3aIpOBAAXKEHMI i B
TOMY pasi, KOAH 32 06pa1-10}o KOHIIENIIE0 <1)yHKuiI TOAOBHOTO PO3IIOPSIAHUKA 6I0AYKETHUX KOIITIB
L[OAO q)iHaHCOBoro 3abe3nedeHHs AigabHOCTI Brumoro AHTHKOPYILIHOTO CYAY 3aAHMIIATLCA 32
A,ep)KaBHO}o CYAOBOIO aAMiHiCTpalli€o.

8.2. Yacrunoro mocroio crarri 155 3akony Yxpaiuu «IIpo cysoycrpiit i craryc cyasis»
BH3HAYECHO, 110 MPABOBMI CTATYC MPAIiBHUKIB aapary CyAy BU3HAYAETHCA 3aKOHOM YKpalHH
«ITpo AcpkaBHY cayk0y>» 3 ypaxyBaHHSM OCOOAMBOCTCH, BUSHAYCHUX LIMM 3aKOHOM. I3 HOp-
mu yacTuHH nepmoi crarti 150 1poro 3akoHy BUIIAMBAE HASBHICTD y CKAaAl amapary Bumoro
AHTHKOPYNLIHHOTO CYAY ACPXKaBHHUX CAY>KOOBIIIB Ta NPALiiBHUKIB, SIKi BUKOHYIOTb QYHKLI 3
06CcAYTOBYBaHH; IX IPU3HAYCHHS Ha [IOCAAH, OTIAATA TIPALi T2 COLiAABHI FapaHTIi PEryAIOKOTHCS
HOPMAaMHU 3aKOHOAABCTBA IIPO ACPKABHY CAY)KOY 3 ypaxyBaHHSIM 0COOAMBOCTEH, 3HOBY 5K TAKH
BrsHaYeHNX LuM 3akoHoM. Takox crartst 157 3akoHy nepeabadae IpOXOAKeHHs B anapari Bumoro
AHTHKOPYILIFHOTO CYAy ITATPOHATHOI CAY>KOH Ha ITOCAAAX TOMIYHHKIB CYAAIB.

[IToao BupiIIEHHS KAAPOBHUX NHUTaHb y anapari Buuoro anTnkopynuiiiHoro cyay 3akoHom
YKpa'iHu « Hpo CYAOYCTpIH i cTaTyc cyaAiB» ncpcAGal{CHo Taki 0co6AUBOCTI:

e  KEpiBHMKA aIlapaTy BUILOTO CIIEIiaAI30BaHOIO CYAy, HOrO 3aCTYNMHHKIB MPU3HAYAE HA
IIOCaAY 32 TOTOAKCHHSM FOAOBH CYAY Ta 3BiAbHs€ 3 mocaau JoaoBa AeprkaBHOI cyA0BOI
aaMiHicTparnil Yikpainu, npu mpomy 360p14 CyAAiB BuIioro aHTHKOpPYILIHHOIO CyAy
MO>XYTb BUCAOBUTU HEAOBIPY KEPIBHUKY arapaTy CyAY, IO MA€ HACAIAKOM 3BiAbHEHHS
HOro 3 MOCaAu (HyHKT 3 4aCTUHU NepIIOI CTATTi 34, yacTUHU TPETS, YETBEPTA CTATTI 155),
3aCTOCYBAHHS AO HUX 320XOY€EHD Ta HAKAAACHHS AUCIUIIAIHAPHUX CTSATHEHD 3AIHCHIOETD-
csa JoroBoro AeprxaBHOT cyA0BOI apMiHicTpanii Ykpainu 3a mosaHHsAM rososu Buimoro
AHTHKOPYILIFHOTIO CyAy (HyHKT 6 yacTHHM YeTBEPTOI CTATTI 153);

e  IIPMU3HAYEHHS HA [TOCAAY Ta 3BIABHEHHS 3 IOCAAM IHIIMX NPAIiBHUKIB alapary cyay, 3a-
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CTOCYBaHHsI AO HUX 3A0XOYEHb Ta HAKAAACHHS AUCIIMIIAIHAPHUX CTATHEHD 3AICHIOETBCA
KepiBHUKOM anapary cyay (4acTuHa msta crarti 155);

o 206ip npauiBHUKIB anapaTy cyAy 3AIHCHIOETbCS Ha KOHKYPCHIH ocHOBI (YacTuHa I'siTa
crarti 155), IpH 11bOMY IPOBEACHHS! KOHKYPCY Ha 3aiHATTS BAKAHTHOI 10CaAM KCPiBHUKA
arapary CyAy Ta F0ro 3aCTYIHHKIB 3aificHioe KoMmicis 3 muTaHp BULIOrO KOPITYCY ACPXKABHOL
cayk6H, o Ale pu Bumiii paai mpaBocyaAs, a iHu 0cOOAMBOCTI IPOBEACHHS KOHKYP-
CiB AAS TIPU3HAYEHHS HA TTOCAAH ACPIKAaBHUX CAy>l<6013uiB B CYAQX, 2 TAKOX 0cobauBoCTi
IIPU3HAYEHHSI HA [IOCAAY ACPXKABHUX CAY>KOOBLIIB y BUIIAAKAX, IIePeAOGAYCHNX HA3BAHNM
3axoHom, BusHavaoThcs [ ToroxkeHHM, siKke 3aTBEPAXKYETHCA Buijoio pasoko mpaBocyaas
3a [TOAQHHSIM AepmaBHoI CYAOBOI aAMiHICTpaIIil MiCAs KOHCYABTAIIiM 3 IEHTPAABHUM Op-
raHOM BUKOHABYOI BAAAH, 110 320¢31edye pOpPMYBaHHS Ta PEaAi3ye ACP>KABHY MOAITHKY
y cdepi AepxaBHOI cayx6u (dacTunu Apyra i Tpers crarti 150);

e HAyKOBi KOHCYABTAHTH (110 BXOASATb AO CKAAY allapaTy CyAy) HOBUHHI MaTH HayKOBMIi
CTyIiHb (4acTuHa oAMHAAIATA cTATTi 155);

e PaHIHU ACP>KABHOTO CAYKOOBILIS KEPIBHHKY allapaTy BUILOTO CIIELAAI30BAaHOTO CYAY, HOTO
3aCTYITHUKAM IIPUCBOIOE 32 IIOAAHHSM IOAOBH BipTIoBiAHOTO cyay TosoBa AeprxaBrol
CYAOBOI aAMiHicTpalii SriAHO i3 3aKOHOAAQBCTBOM NpO AcpskaBHY cAyxOy ( myHKT 7
YacTMHU YeTBepToi cTarTi 153).

TakuM 9UHOM, 3 IHINMX IUTAHb BCTYILY, POXOAXKCHHS, IIPUIIMHCHHS CAYXOU B amapari
Buioro antHkopynuifiHOro cyay 3acTOCOBYBaTHMYThCsl HOPMU 3aKOHOAABCTBA IIPO ACPIKABHY
cAyKOY, cepeA SIKHX 1 IUTaHHS BCTAHOBACHHS BUMOT AO OCi6, SIKi IPETCHAYBATUMYTh Ha 3aiHAT-
TS MOCAA ACPXKaBHOI CAy>K6I/I B amapari Bumoro AQHTHKOPYIILIIHOTO CYAY. 3riaHo 3i crarrero 20
3axony Ykpainu «ITpo aepxaBHy cAy>kOy>» BCTaHOBACHHS, IOPSIA i3 3araAbHUMM BUMOTAMH
(1110 ncpeA6aqui 1M 3aKOHOM i IKMX HABPSIA YM AOCTATHBO AAsl opMyBaHHs anapary Bumoro
aHTUKOpYNUifiHOro cyay®™), creriaAbHUX BUMOT AO IIPETCHACHTIB Ha [OCAAH ACPXKABHOI CAYXKOU
MO>KAHMBO Ha ITIACTaBi BUMOT CITelliaabHUX 3aKoHiB. OT)Ke, CIieliaAbHi BUMOTH AO 0Ci0, sIKi npe-
TCHAYBAaTHMYTh Ha IIOCAAH B arapari BUIoro aHTHKOPYI{IHOTO CyAy, MAatOTb Oy TH BCTAHOBACHI
came B 3akoHi po Buinuit aHTHKOPYILIIHMIA CYA.

Heo6xipHiCTh BCTAHOBAEGHHS CIEL[iaABHUX, T ABUIIEHUX BUMOT HE AUILIE AO KAHAUAATIB Ha
MOCaAu CypAiB Buinoro antuxopynuiiinoro cyay , a it A0 ocib, sxi MIPETEHAYIOTh Ha TOCAAM B arapari
LIbOTO CYAY, 3yMOBACHA BUMOTaMH 3a0eaMedeHHs BUILOro aHTHKOPYILIHHOTO cyAy NpodeciiHuMH,
AOOpOYCCHHMH | He OOTSDKEHUMMU [IEBHOK «IHCTHTYLIMHOK aM SITTIO» KaApaMi. Y 3B 53Ky 3
LM IIPOIIOHYETHCS 32 AHAAOTIEIO i3 HABEACHUM BHIIE MiAXOAOM I[OAO KAHAMAATIB Ha ITOCAAU

68 Takumu 3araAbHHMH BUMOTAMH AAS II0CAA KEPIBHHKA anlapaTy BUIjoro aHTHKOPYILIIfHOIO cyAy Ta iHoro
3acTYNHHKIB (110caan Kateropii «A» ) GyAyTb 3araabHHI CTaXk poGOTH He MEHILE ceMH POKiB; AOCBiA pofoTi
Ha [I0CAAAX ACPIKABHOI CAYXKOH KaTeropiii « A» un «b» a60o Ha mocasax He HIKYE KEPIBHUKIB CTPYKTYPHHX
ITiAPO3AIAIB B OPraHax MicIIeBOrO CAMOBPSIAYBAHHS, 260 AOCBiA P060TH Ha KEPiBHUX ITOCAAAX Y BIATIOBiAHiEX
cdepi He MeHII SAK TP poky; a3 1 TpaBHs 2018 poky — TaKoX BiAbHE BOAOAIHHS AEPYKABHOKO MOBOIO, BOAO-
AIHHS {HO3EMHOI0 MOBOIO, IKa € OAHI€I0 3 0dintiitHix MoB Pasu €sporm. Aast oci6 xe, ki HPETEHAYBaTUMYTh
Ha 3alHATTSA [0CaA KEPIBHUKIB CTPYKTYPHUX IIAPO3AiAiB amapary Buioro anTukopymwiitHoro cyay (mocapm
Kareropii «b>»), Taxumu BuMoramu 6yAyTb AOCBIA p060TM Ha IT0CaAAX ACPIKABHOT CAy)K6I/I Kareropiii «b»
yu «B>» 260 A0cBip CAy>K6I/l B OpraHax MiCIIeBOTO CAMOBPSIAYBAHHSI, 260 AOCBiA p060m Ha KepPiBHMX 10ca-
AAX MIATIPHEMCTB, YCTAaHOB Ta OPraHisalliil He3aAEXKHO BiA pOPMHU BAACHOCTI HEe MEHILIE ABOX POKIB, BiAbHE
BOAOAIHHSI ACP)KaBHOK MOBOI0. AAst 0¢i0, SIKi IPETCHAYBATUMYTh Ha 3AiHSATTS IHIIMX [OCAA ACPKABHUX
cAyx60BLiB B anaparti BUIoro aHTUKOPYIIIAHOTO CyAy, TAKUMH BUMOTaMU GYAYTh AMILC HASBHICTb BUILOL
OCBITH CTYIICHS MOAOALLIOTO GakasaBpa a60 6akasaBpa Ta BIABHE BOAOATHHSI ACPYKABHOIO MOBOIO.
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CYAAIB Bumoro AHTUKOPYTILIFTHOTO CYAy BCTAHOBUTH 0OMEXKEHHSI IIIOAO MIPU3HAYEHHS Ha ITOCAAU B
amapari Bumoro aHTHKOpyMIiiHOTO cyay 0cif, siKi 6yAn 3BiABHCHHI 3 TOCAAM CYAAL 32 IOPYILCHHS
IPUCSTH CyAAL 200 TIPOTATOM OCTaHHIX ACCATH POKIB IPALIIOBAAH Y IIPABOOXOPOHHUX OpraHax.

Taxox 3 orasiay Ha oaoxkeHHs 3akoHy Ykpainu «ITpo AepxaBHy cayx0y>», sxuii nepeabadae
MOXAHMBICTb 3alHSATTS IIOCAAU ACPKABHOI CAYKOU sIK Yepe3 KOHKYPCHHUI A06ip, Tak i masxoM
HIEPEBEACHHS HA PIBHO3HAYHY ITIOCAAY 6e3 IIPOBEACHHS KOHKYPCY (CTaTTi 15, 34, 41), IIPOIIOHY-
€ThCS y 3AKOHOIMPOCKTI BCTAHOBUTU BUMOTY I[OAO IPH3HAYCHHA KepiBHMKA amapary Bumoro
AHTHKOPYIILIFOrO CYAy Ta HOTO 3aCTYITHHUKIB BUKAKOYHO 32 PE3YABTATAMU KOHKYPCHOTO A060pY.

Bapro Takox ypaxosyBatu, 1m0 3rigHo i3 3akonoM Ykpainu «IIpo AepskaBHy cayxOy»
[PU3HAYCHHS Ha ITOCAAY ACPKABHOTO CAYXOOBLIS AIACHIOETbCS 6e3CTPOKOBO, KPiM BHIIAAKIB,
BU3HAYCHUX LIUM Ta iHIIHIMU 3aKOHAMU YKPaiHU; CTPOKOBE IPH3HAYCHHS HA II0CAAY 3AICHIOETBCSA
y pasi, 30KpeMa, IPU3HAYCHHS Ha [I0OCAAY ACPXKABHOI CAYXKOU KaTeropii «A» — Ha IUsITh POKiB,
SIKIIO {HIIE He mepeAOayeHO 3aKOHOM, 3 IPABOM [IOBTOPHOTO PU3HAYCHHS Ha 1II¢ OAUH CTPOK
a00 HACTYIHOTO MEPEBEACHHS 32 npornosuliero KoMicil 3 muTaHb BUIIOrO KOPIYCy ACpIKaBHOL
cAyx6u Ha PiBHOZHAYHY a60 HIDKIY IIOCAAY AO HIIOTO ACPXKABHOTO opraty (cTarTs 34).

Takum YMHOM, 3aKOHOM npo Bumuit anTHKOpYNUIiiHMI CyA MOXKE 6yT1/1 BPEryAbOBaHO
MUTaHHS CTPOKY, HA AKUH NPU3HAYAETHCS KEPIBHUK arlapaTy Ta HOro 3aCTyIMHHUK (3aCTyI‘IHI/IKI/I).

8.3. Buxopsun 3 opranisariitnoi Mopeai Bumnjoro anrukopymnuifiHoro cyay, mo Gyac o6paHa,
B IpoekTi 3aKoHy Ma€ Oy Tn nepeaGadeHO, O ALIABHICTD CyAy B TEPUTOPiaABHHX OKpyTax 3abes-
HEeYyBaTUMEThCS ATTAPATOM IIHOTO CYAY.

CnispHe Ga4eHHS I{OAO OCHOBHHX 3aCaA CTBOPeHHs1 Buuoro anTukopynuiiiHoro cyay
VYxpaini

Yaenu HepopmaabHoi poboyoi rpynu, chopmosanoi 18 ciunst 2017 poky Ha opranisoaHoMy
Koopaunaropom npoexris OB CE B Ypaini 3acigani, A0 K0T yBIFIIAN MPEACTABHHKH EKCIIEPT-
HOTO CEPEAOBHUIIIA BiA iHCTUTYTIB IPOMAASHCHKOTO CYCITIABCTBA Ta 3alliKaBACHUX Mi>KHAPOAHHX
opraHisariiii-AOHOPIB, 1[0 MpaloOTh B YKpaiHi, a came — npepcraBHuku LlenTpy nporuaii
xopymuii, ITpeacTaBannrsa €sponeiicskoro Corosy B Yipaini, Koncyasrarusuoi Micii €spo-
neiicekoro Corosy B Yipaini, AnTukopymuiitHoi ininiatusu €spomneiicbkoro Corosy B YkpaiHi,
Koopaunaropa npoekris ObCE B Yxpaini, Peanimarniitnoro makery pepopm, ITporpamu pos-
sutky OOH, AMepukanchKoro 610po y MiXKHAPOAHHX CIIpaBax 3 60poTOU 3 HAPKOTHKAMH Ta
npasonopsaky, I Iporpamu USAID «Hose mpaBocyaasi>, a Takoxk AMepHKaHCHKOT TOPrOBEABHOT
naaaru B Ykpaini.®

3aHEIOKOEH] CCPIO3HICTIO OPOAXKYBAHUX KOPYIILIEIO IPOOAEM 1 3arpo3 AAst cTabiABHOCTI
Ta Oe3rnexu YKpa'iHI/I, 1110 MiAPUBAIOTh AISIABHICTh AEMOKPATHMYHHUX iHCTUTYTIB i LIIHHOCTI, AOCTYTI
AO IIPABOCYAASL, AOTPUMAHHS ETUYHUX CTAHAAPTIB, 4 TAKOX MAAAIOTh PUBHKY CTAAHI PO3BUTOK
Ta BEPXOBEHCTBO IPaBa,

BiAAQIOTH HAAEKHE TOMY, 11j0 OHOBACHHI 3akoH Ykpainu «IIpo cyaoyctpiii i craryc cyaais»
nepeabadae CTBOpeHHsI BUiioro aHTHKOpyHLiiHOTO cyay YKpaiHu (BAQ),

OyAy4H IepeKOHAHUMH B TOMY, 1110 cTBOpeHHs: BAC € AOriYHHM HACTYITHUM KPOKOM IIicAs
crBopenns Hanionaabnoro antukopynuiitnoro 61opo Ykpainn (HAB) ta Creniasisosanoi

69 AaHi peKOMEHAALIII € EKCIICPTHUM BHECKOM, IIATOTOBACHHM BUKOHABISIMU IpoekTiB. [ ToaaHi B risomy A0-
KYMEHTI ITOTASIAM HE 060B I3KOBO BiA06pa>KaIOTL TIOTASIAM YU TIO3HUIIIIO BiATTOBIAHUX OpTaHisarii.

77



AKTyaApHI BUKAMKH Y AlssapHOCTI BHimoro antukopymmifinoro cyay

aHTHKOpYyNUiiiHOT npokyparypu Ykpainu (CATT),

BBaKarou, 1o popmysarHs BAC mae BiaGyBaTHcs Ipo30po, BIATIOBIAHO A0 MDKHAPOAHHX T2
€BPOMEHCHKIX CTAHAAPTIB, AOTTOBHIOIOUH ALIABHICTb BXKE ICHYIOUHX ACPIKABHUX OPraHiB y cdepi opo-
AQHHS KOPYTILii, 6e3 3BOAIKaHb, SIKi MOXXYTb 3aBAATH HEIIOIPABHOI IKOAU AHTUKOPYIILIHHII pedopmi,

IOTOAMAH HEPEAIK TAKHX OCHOBHHX 3aCaA CTBOPEHHs1 Buioro anrukopynuiiinoro cyay
Vxpainn:

1. Koncruryuniiina ta npasosa 6asa

1.1 YrBopennst BAC mae BiA6yBaT1/1c51 BIAITOBIAHO AO KOHCTUTYLIHMX 3aCaA 5K IO CYTi
Ta i IPOIICAYPHO 3 ypaxyBaHHsM IOAOKeHb cTarTi 125 Koncrurynii Ykpainn, 1o A03BoAsIoTh
CTBOPEHHS «BHUILMX CIIENIAAI30BAHUX CYAIB> .

1.2 3araasua Crpareris pe¢OpMyBaHHS CYAOYCTPOIO, CYAOUHHCTBA TA CYMDKHMX IIPAaBOBHX
incruTyTiB Mae nepeabadary creopenss BAC, sikuil HOBHHEH CTATH HEBiA €MHOK 4aCTHHOIO
CHCTEMHU CYAOYCTPOIO YKpaTHHL.

2. ITiacyanicTs

2.1 BAC noBuHeH MaTH BUHATKOBY IOPHCAHKIIIIO I[OAO CITPaB, siki poscaiayiorscst HAD, ra
o6BuHyBaueHHs, s1Ki miarpumyersess CAIT

2.2 3 MeTor0 326¢3IeUCHHS HAAGKHOT IPABOBOI Ta IpoLecyasbHoi 6asu B aisiapHocTi BAC
HeobXiAHO 3aIIPOBAAMTH BiATIOBIAHI 3MiHH AO KPMMIHAABHOTO IMTPOIIECYaABHOTO 3aKOHOAABCTBA.

3. Aobip cyaais

3.1 Aobip kaHAMAQTIB Ha cypAiBebki mocaan y BAC Mae saliicHioBaTHCS Yepes BIAKpUTHIA
KOHKYPC i3 3aCTOCYBAHHAM CHPABEAAUBHX, IPO30OPHX i 00’ €KTUBHHX KpHTeEpIiB. Heobxiano
3a0e3MeYnTH TapaHTil AASL 3a106iraHHs GYAb-SIKOTO CTOPOHHBOTO BIIAMBY Ha Iporiec A060py Ta
AOACPKaHHSI IIPHHLIUITY HE3aACKHOCTI cyaAiB. Le saymoBatoe 0608 s13k0BY yuacts [pomaschkol
paau AOGPO‘{CCHOCTi Y BCTAHOBAEHHI BiATIOBIAHOCTI KAHAHUAQATIB KPUTEPisAM AO6P0‘{CCHOCTi Ta
npo¢ecifiHOl eTHKH.

3.2 3 MeTOW 3amo0iraHHs 3A0BKMBAHHSM Ta 3aTATYBAHHIO CAiA BCTAHOBHTH 3aKOHOAABYO
CTpOKHU Ao6opy i npusnavenns cyaais BAC.

3.3 Aast 3abesneyeHHs IPOMaACHKOI AOBIPH , IIPOLIEAYPa A060py Ma€ CIIMPATHCS IIePeAyCiM
Ha OL[{HIOBAHHS NPOYECIHOT KOMIIETEHTHOCT] i AOGPO‘ICCHOCTi KaHAUAATIB Ta BIIEBHEHOCTI B
TOMY, IJO KOXEH 3 HUX y CBOIH IPOQECiiHiil AIIABPHOCTI, IPOMaACPKOMY Ta IPHBATHOMY >KUTTI
3aBXAU AOTPUMYBABCS BUCOKUX CTUYHUX CTAHAAPTIB.

34 PopmaabHi kBaAipiKariiiHi BUMOrH AO KAHAHAATIB MAIOTh 6yT14 c$OpMOBaHI TAKMM YHHOM,
106 y KOHKyPCHOMY BiAGOPI MOTAM B3SITH Y4acTb SIKHAIOiABLIIC CYAAIB, IPABHUKIB T2 HAYKOBLIB.

3.5 Ocxiabku cyapi BAC 6yayTn yxBasioBaTy pilleHHs y HAASBUYAHHO BAXKAMBHX I PE3OHaH-
CHHX CIIpaBaXx, iCHy€ PUSHK IIOTCHIIMHOTO 30BHINIHBOTO BIAUBY. ToMy Ha IEBHHI 0OMEKeHMI
CTPOK Tpeba 3aIpOBAAUTH AOAATKOBHI QiABTp, AKMI 326€3MEIUTh MDKHAPOAHY Y4aCTh Y IIpoLeci
AOBOPY CYAAIB 32AA5T 61ABIIOL AOBIPH TPOMAACBKOCTI Ta Il BIEBHEHOCTI B 06 €KTHBHOCTI PE3yABTATIB
KOHKYPCHOTO A060py Ta BUCOKOMY NpodecioHaAismi i AOGPOUECHOCTI KAHAHAQTIB.
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3.6 Aast nporo Buma kBaaidikanifina komicis cyaAiB YKpaiHH Mae yTBOPHUTH CIICLiiaAbHY
KOAETII0, 5IKa BIAIIOBiAATHME 32 KOHKYPCHHH A0Gip KaHAMAATIB Ha mocapn cyaais BAC. Biab-
IIiCTh 11 YACHIB MAIOTh CKAAAATH 0cOOHM, HOMIHOBaHi 3a MIPOMO3UIIi€I0 MXKHAPOAHUX AOHOPIB,
SKi HAAQIOTD MATPUMKY BIIPOBAAKEHHIO aHTHKOPYMIIHHUX nporpam B Ykpaiui. Bei uaenn
TAKOI KOACTil MOBHHHI MAaTU piBHE IPaBO rosocy. PimeHHs KoAerii mpUIIMATUMYThCS IIPOCTOIO
BiABIIICTIO TOAOCIB Ti YACHIB.

3.7 PiweHHs crieniaabHOI KOAErii MaloTh 6yTH 06OB SIBKOBUMH AO BpaxyBaHHs Buiorwo
kBaAidikauifiHow KoMicielo cyaaiB. OcTaHHs He Ma€e PaBa PEKOMEHAYBATH AO ITPU3HAYCHHS
Ha nocaay cyaai BAC kananparis, siki ne 6yA14 PeTEAbHO IEPEBiPEHi i CXBaA€H] 11i€I0 KOAETIEI0.

3.8 Cexperapiar Bumoi kBaaidixanifinoi komicii cypaiB Yipalnu Hapae crieniaabHiit koaerii
HCO6XiAHy AAMIHICTPATUBHY Ta OPraHi3aLifHY IATPUMKY.

4. Crpykrypa BAC Ta ockapyxenns pimens BAC

4.1 Micue BAC B cucremi CYAOYCTpPOIO YKpaiHI Ma€ rapaHTyBaTH KOXHOMY peaAisallito mpasa
Ha CTIPaBEAAMBUI CYAOBUI POSIASIA Ta PIBHICTB yCiX IEPEA 3AKOHOM.

4.2 Byap-sixa 0co6a, cripaBy sikoi posrasiaae BAC, moBnHHa MaTH KOHCTHTYLIHHO rapaHTOBa-
He IpaBo Ha neperasia yxsaseHoro BAC pileHHs B aneasifflHoMy OPSIAKY Ta y niepeabadeHux
3aKOHOM BUITAAKAX — Y KacallifHOMY HOPSAKY.

4.4 Teperasp pimens BAC B aneastiffHOMy MOPSIAKY Ma€ SAIHCHIOBATHCS allCASALIHHOI
naaaroro, yreoperoro y BAC. Mix tum $isuuno ameasnifina masara BAC mae posramoysarucs
B OKpeMiit OyaiBai.

4.5 I'leperasia pimenn BAC B kacauifiHoMy mopsiaKy 3piiicHoeTbest KacariiiHum Kpuminaas-
HUM cyaoM Bepxosroro Cyay.

5. A0AQTKOBI rapaHTii Ta 3a10GDKHUKH

5.1 Poamip momicsiunoi Bunaropoau cyaaisB BAC mae criiBBIAHOCHTHCS! 3 TIABUILICHIMHU BU-
MOTAMH AO IX I10CAA, OCKIABKM BOHH POSIASIAATUMYTh PE3OHAHCHI CIIPABH, I10B 3aHi 3 KOPYIILIE0
BHCOKOITOCAAOBILIB, | HAPAXKATUMYThCS HA PU3UK HEHAAEKHOTO THCKY Y€PES I1€.

5.2 Cyaasam BAC marors 6yTu 3abe3mnedeHi rapanTii AOCTYIIy A0 HEOOXIAHUX AOAATKOBHX
3axoAiB Oearmexu, KpiM iHIIOro, BKAIOYHO 3i CIEliaAbHUMU TAPAHTiAMU q)isutmoro 3aXMCTY SIK
CYAAIB, TaK i YA€HIB IX POAMH.
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COMMON UNDERSTANDING ON THE BASIC
PRINCIPLES FOR ESTABLISHING THE HIGH
ANTI-CORRUPTION COURT IN UKRAINE

The informal working group of interested international donors in Ukraine and civil society experts
established by consensus of participants of a donor coordination meeting hosted by the OSCE Project
Coordinator in Ukraine on January 18,2017, including representatives of the Anticorruption Action
Centre, EU Delegation to Ukraine, European Union Advisory Mission Ukraine, European Union
Anti-Corruption Initiative, OSCE Project Coordinator in Ukraine, Reanimation Package of Reforms,
United Nations Development Program, US Bureau of International Narcotics and Law Enforcement,
and USAID New Justice Program, as well as the American Chamber of Commerce in Ukraine,”

Concerned about the seriousness of problems and threats posed by corruption to the stability and
security of Ukraine, undermining democratic institutions and values, access to justice and compliance
with ethical standards, and jeopardizing sustainable development and the rule of law,

Taking Note with Appreciation that the amended Law on the Judiciary and Status of Judges
envisages creation of the High Anti-Corruption Court (HACC),

Being convinced that the establishment of the HACC logically follows the establishment
of the National Anti-Corruption Bureau of Ukraine (NABU) and the Special Anti-Corruption
Prosecutor’s Office (SAPO),

Being of the opinion that the HACC should be established in a transparent and prompt manner
in line with international and European standards to complement existing institutions combating
corruption without delay which would be detrimental to anti-corruption reform,

Have agreed on the following basic principles for establishing the HACC:

Constitutional and legal framework

1.1.  The HACC should be established in line with constitutional requirements both substantively
and procedurally, including Art. 125 of the Constitution of Ukraine permitting the establishment of
“high specialized courts”

1.2.  Theestablishment of the HACC should be included into the overall Justice Sector Reform
Strategy and become an integral part of the national judicial system.

Jurisdiction
2.1. The HACC should have exclusive jurisdiction over cases investigated by NABU and
prosecuted by SAPO.

2.2. Amendments to criminal procedures should be developed to ensure a proper legal and

procedural framework for the HACC.

Selection of the judges

70 These recommendations constitute expert input developed by project implementers. Views expressed in this
document do not necessarily reflect the views or positions of the enumerated organizations.
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3.1.  HACCjudges should be selected through an open competition, based upon fair, transparent,
and merit-based criteria. Necessary guarantees should be in place to avoid any undue influence on the
selection process and ensure respect for judicial independence. This will also include the mandatory
participation of the Public Integrity Council in verifying the integrity and professional ethics of
judicial candidates.

3.2.  Specific timeframes for selecting HACC judges should be established by law to avoid
abuse and delay.

3.3.  In order to ensure public trust and confidence, the selection procedure should focus on
assessing the professional competencies and integrity of candidates and ensuring that candidates have
maintained high standards of ethical conduct in their professional, public and private lives.

34. Formal qualifications requirements for candidates should be developed in a way to allow
the participation of the widest range of judges, lawyers and academics in the competition.

35.  As the HACC will be adjudicating extremely sensitive cases, where significant external
influence may be brought to bear, it is necessary to have for alimited time an extra filter with international
participation in the process of selecting HACC judges to promote greater public trust and confidence
in the process and ensure that candidates are of the highest integrity and professionalism.

3.6.  Thus, for the purpose of selecting HACC judges, the High Qualifications Commission of
Judges (HQC]J) should set up a special panel responsible for the selection process. The special panel
should include a majority of members nominated by international donors active in providing support
for anti-corruption programs in Ukraine. All members of the special panel should have equal voting
rights. Decisions of the special panel should be made by simple majority.

3.7.  Decisions of the special panel should be binding on the HQC]J, which may not recommend
candidates who were not fully vetted and approved by the special panel.

3.8.  Administrative and logistical support for the special panel should be provided by HQCJ
staff.

HACC structure and appeals

4.1.  Theplaceofthe HACC in thejudicial hierarchy should ensure the right to fair trial and equality
before the law.

42.  Any person brought before the HACC to stand trial should have the constitutionally guaranteed

right to have his or her case reviewed by a court of appeal and, in cases prescribed by law, by a court of
cassation.

44.  Appellate review of HACC decisions should be conducted by an appellate chamber within
the HACC, which should be physically housed in a separate location.

45.  Cassation review should be conducted by the Criminal Cassation Court of the Supreme Court.

Additional guarantees and safeguards

5.1. Thelevel of remuneration for HACC judges should be commensurate with the increased
demands of the position as they will consider high profile corruption cases and face the risk of undue
influence related to such cases.

5.2. HACC judges should also have access to additional security measures, including but not
limited to special guarantees for physical protection of judges and members of their families.
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